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ADJUDICATION. 
Exceptions To. 

Wills — Residuary clause — Rents from real estate. Testatrix gave 'the 
income of all the rest and residue" of her estate, both real and personal, to 
M. for life, with remainder to her children and issue, and in default of juch 
children and issue, made certain pecuniary bequests and gave the residue to 
the Protestant Episcopal Church. The church assigned its Interest to M. 
Held, that the rents of the residuary real estate, accruing after testatrix's 
death, passed to M. and not to testatrix's heirs under the inter- state law. — 
Stout 1 a Estate, 72. 



"Where the . sole duty of an administrator d. b. n. t. a. is to receive the 
principal of certain mortgages and satisfy them of record, a commission of 
3 per cent is sufficient. — Hamilton's Estate, 75. 



Marriner's Estate, 78. 



Decedent's estate — Claims — Evidence — Physician refreshing memory from 
data prepared by clerk. 

Where a physician, testifying without objection in Support of his claim 
against a decedent's estate for professional services, makes his claim out by 
oral testimony, his recollection being refreshed by data prepared by a clerk 
and verified by him, the question whether his visiting list is a book of original 
entries or such a record as is in itself proof of the claim, is foreign to the 
question at issue. Nor is his claim defeated by a letter he' wrote, in which 
he gives as the reason why he never rendered a Dili in the lifetime of the de- 
cedent that he thought she had no means, not that he treated her for nothing 
because he believed she was without means. — Hass' Estate, 103. 



Miles, William, et. al. vs. The Pennsylvania Coal Company, 26. 



Stock in a building association subscribed to, and a deposit in a savings 
fund, opened by a wife in her own name wtih her husband's knowledge and 
consent, the dues to the former and the deposits in the latter being paid from 
the profits made by her in keeping boarders, belong to her separate property 
— Wenger vs. Wenger, et. al.. 56. 



Digitized by LjOOQIC 



% INDEX 

AFFIDAVIT OF OEFEN8E. 

Exceptions To. . 

One of the rules most Inflexibly held respecting affidavits of defence Is 
that every matter of defence presented must be set forth specifically and with 
such detail as to show clearly and definitely its relation to the plaintiffs 
claim. Nothing must be left to inference and what is not stated must be 
regarded as ndi existing. Its averments must form a complete answer to 
plaintiffs demand. — The Weber Piano Company vs. J. W. Guernsey, 284. 



8ur Exceptions to, and Rule for Judgment. 

A secret collateral contract between a corporation and a subscriber to its 
stock which provides that he shall not be bound by his subscription, or which 
substantially varies Its ostensible terms, is void and leaves the subscription 
unaffected. 

The rule rests on the ground that such conditions are in a nature of secret 
agreements with particular subscribers which are a fraud on other subscribers 
and sometimes upon the public. Such agreements, however, is fraudulent in 
law and not fraudulent in fact. Such an agreement is perfectly hone3t and 
is enforcible between parties to it : — Scranton Luna Park Association vs. Her- 
man Osthaus, 345. 



AMENDMENT. 

Where the ends of justice require it, amendment of the names of parties 
to be allowed in suits appealed from the judgments of a justice of the peace. 
— Continental Jewelry Co. vs. Dewey, 194. 



APPEAL. 
Rule to Quash. 

Only where property is injured, taken or destroyed in the construction of 
municipal improvement has the party affected the constitutional right to ap- 
peal to a jury, and that this right of appeal does not extend to the assess- 
ments for the costs and expenses of constructing a sewer. — In Re: Sewer in 
Wheeler Avenue, 217. 



Motion -to Quash. 

Section 14, Act 5, of the constitution, provides that appeals of all cases 
of summary conviction, or of judgment in suit for a penalty before a magi- 
strate or a court not of record, either party may appeal to such court of record 
as may be prescribed by law, upon allowance of the Appellate Court or a 
judge thereof Upon cause shown. 

The Act of Apiil 22, 1905, P. L. 284, does not dispense with this require- 
ment. — Commonwealth vs. Dominick Carri, 336. 



Digitized by LjOOQIC 



INDEX S 

ATTACHMENT. 
Motion to Dissolve. 

Practice, C. P. — Attachment — Dissolution — 6ther action pending for same 
cause — Res adjudicate. 

The fact that another suit is pending in a different court for the same 
cause of action, affords no ground for the dissolution of an attachment under 
the Act of 1869 and its supplements; the relation of the two cases, to one 
another should be determined at the trial. 

Motion to dissolve attachment. C. P. No. 1, Allegheny Co , March T., 1901 
No. 426. — McBride Paper Company vs. Beistle, 76. 



Rule to Quash Writ of Foreign. 

A plaintiff may discontinue an action of assumpit and proceed by attach- 
ment. The presence of officers of a foreign corporation in the county when 
the writ is Issued is not the equivalent of defendant's presence.— C. B. Utter 
vs. New York-& Pittsburg Real Estate Co., 372. 



AUDIT. 



Wills — Equity — Conversion — Discretionary power. 

Under a purely discretionary power of sale, conversion does not take place 
until an actual exercise of the power. 

Wills— Legacies — Charge on land by implication. 

Testator bequeathed to his wife "the sum of $6,000, to be paid to her out 
of my personal estate as soon as convenient after my death, provided that the 
same shall be paia within two years thereafter." The personal estate was 
exhausted in the payment of debts. Held, that the widow should be regarded 
as tf purchaser for value, every intendment made in her favor, and the legacy 
was payable out of the proceeds of real estate. 

Statute of limitations — Proceeds of realty— Sale to pay debts — Presenta- 
tion of claims in Orphans' Court — Acknowledgment. 

Upon the sale of land by the Orphans' Court for the payment of decend- 
ent's debts, the lien of a debt is turned upon the fund and the statute of 
limitations cease to run from the date of the sale. 

Presentation of a claim in the Orphans' Court tolls the bar of the statute. 
^ A promise to pay certain notes whose face shows their amount, condition- 
ed upon the sale of the debtor's land, bars the statute. — Geist's Estate, 123. 



BONDS. 



Sheriff's interpleader— Bond— Act of May 26, 1897. 

Under Section 2 of the Act of May 26, 1897. P. L. 95, a claimant of goods 
taken in. execution must enter a bond in double the value of the goods and 
chattels claimed, although the plaintiff's judgment may be for less than thein 
value. 

Ellis vs. Jester, 7 District Reps, 277, disapproved.— Friedman vs. National 
Cash Register Co;, et. al., 67. 

Wenger vs. Wenger, 56. 
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BUILDING AND LOAN A880CIATION8. 

Sheriff's 8oh«dul* of Distribution. 

Where, by virtue of a writ of execution, a sale of real estate Is had, the 
sheriff, on a fixed date, must read the return In open court and submit. his 
schedule of the distribution of the funds realized, In accordance with the Act 
of June 4, 1901. P. U 357. etc. 

The court will thereupon confirm the sheriff's report "nisi,"- allowing ten 
days for the filing of exceptions. 

In issuing fl. fa. in such cases the practice of making or stating a lump 
sum of the amount due or in default is not to be commended, and there should 
be an affidavit with a complete specification of the amount and character of 
the sum in default or in arrears. 

In th«* writ of fl. fa. in such cases the attorney's commission constitutes 
no part of the judgment and the sheriff has no authority to tax it as such. — 
New Schiller Building and Loan Association vs. Isabella Mitchell and George 
D. Mitchell, 119. 

The failure to specify, in the fl. fa., the different items and character of the 
arrears or sum in default is not, however, sufficient to justify disturbing the 
sheriff's return in any way. 



CA8E STATED. 

It is true that words of inheritance are not necessary to carry a fee rather 
than a life estate; but this provision of the act of assembly is of no avail if it 
"appears by a devise over or by words of limitation or otherwise that the tes- 
tator intended to devise a less estate." 

In the interpretation of a will, punctuation may sometimes be resorted to 
for the purpose of solving an ambiguity, but not where the only ambiguity 
is created by the punctuation will be disregarded where It conflicts with the 
testamentary Intent, and where, by such course, the meaning of the will is 
made more obvious and unquestionable. — P. J. O'Malley and Genevieve O'Mal- 
lcy vs. John J. Loftus, 130. 



The Act of May 28, 1907, P. L. 295, as a supplement to the annexation act 
of April 28, 1893, P. L. 332, provides a complete method for the creation of a 
ward or wards out ot annexed territory and for ward, representation ; and also 
the formation of an election district. An act of assembly should not be de- 
clared unconstitutional where the objection is to only one clause or sentence 
in the act where the elimination of such clause or sentence would still leave 
the act a complete whole. 

Absolutely equality of taxation is difficult of attainment and an approxi- 
mate equality is all that can be reasonably expected. If there is a substantial 
uniformity, there is compliance with the constitutional provision. — Patrick 
Hlggins, Collector of the School Taxes for the School District of Lackawanna 
Township vs. Luther Price, 333. 
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CERTIORARI. 

An . attorney is prima facie privileged from service of process while 
attending court in a county other than the one in which he resides. — Spencer 
Heater Co. vs. Agib Ricketts, 236. 



A return regular and complete on its face cannot be Impeached on 
extrinsic proof to the contrary. — Charles Cooper vs. John J. Manning, 870. 



Service under Act of .July 9, 1901, P. L. 614, must conform to the terms of 
clause "B," Section 1. 

Service must fall where there is nothing to show any attempt to serve 
the writ at defendant's residence. 

Where the effect of a statute is to subject the defendant In the writ to 
personal liability without personal service and very possibly without adequate 
means of knowledge of the proceeding^ the terms of the statute, for obvious 
reasons and as well established principles, must be followed with reason- 
able strictness. — Commonwealth ex. rel. vs. Thomas Langan, 375. 



CITATION. 
To Show Cause. 

In the absence of error or mistake, or wilful disregard of duty, the court 
will not interfere with the exercise by an executor, in his discretion, of a 
power to sell real estate. 

Among the first duties of an executor or other trustee Is to separate the 
moneys of the trust from his own, and deposit the same not in his individual 
name, but in his name as executor. 

It must clearly appear that the executor is wasting or mismanaging the 
estate or property under his charge, before the court can interfere. 

It is contrary to the spirit of the law to compel an executor to give 
security under Section 22 of the Act of March 29, 1832, P. L. 190, unless he is 
wasting or mismanaging the estate. — Citation to Show Cause Why Mark C. 
Simpson, Executor, Should Not Give Security, 286. 



COMMISSIONS. 

Hamilton's Estate, 75. 



COMMONWEALTH. 

The relator was elected at the February election, 1905, councilman of 
Archbald, a borough organized under the general borough act of 3rd April, 
1851, P. I* 320. (Said borough was divdied into three wards). Neither the 
form of his nomination . nor the ballots cast in his behalf showed he run for 
any specific term. 

For a year he held the office unquestioned. In the meantime the court 
decided that! term of councllmen in the class of boroughs which included 
Archbald was one year and not three. 
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At the election in 1906 there were several men voted for and elected as 
councilmen in certain of the wards, for the definite term of one year. 

Upon the advice of his attorney relator cast his lot with the one year 
council. The latter maintained a nominal existence until May 24, 1906, when 
the Supreme Court decided in favor of the three year term. A resolution 
reciting relator'^ absence from three successive meetings and declaring his 
seat vacant was subsequently adopted by the three year council. The vacancy 
so created was filled forthwith. 

Held, the relator's absence from council on the foregoing grounds was 
not inexcusable per se, and before he could for that . reason be lawfully 
deprived of his seat he was entitled to formal notice by authority of the 
council of its intention to vacate the seat unless cause was shown to the 
contrary. — Commonwealth ex. rel., Thomas Kinney vs. Abram Howells, 
et. al., 17. 



Quarter Sessions — Bond — When forfeited. 
* A failure to prosecute an appeal from a summary conviction before a 
justice is not a breach of a bond conditioned to appear before the Quarter 
Sessions to answer any indictment that may be found against the principal. 
— Commonwealth vs. Chalfant, 100. 



Commonwealth vs. John Brownell, 116. 



Commonwealth vs. Crumley, 128. 



Commonwealth vs. Kositchy, 324. 
Commonwealth vs. Carri, 336. 



DAMAGES. 

Rule to Discharge Defendant. 

When special damages are alleged special bail may be required. 

Loss of earnings is a special loss which does necessarily result from the 
publication of a libel, although it naturally and probably may result.— A. W. 
Bertholf vs. Richard Little, 39. 

DEMURRER. 

To Plaintiff's Amended Statement. 

The general principle is recognized in many car- '>at an action on an 
expressed joint promise is properly brought by the i r s jointly, and that 

without such joinder there can be no recovery. 

The rule that all joint obligees must join in a suit where the contract 
shows their interest are joint is founded in good reason and is for the 
protection of the defendant, at least in part. If A, B and C, joint obligees, 
can each bring a separate suit on a contract it would entail great hardship on 
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the defendant and it might lead to remarkable results. A might get a verdict 
for one amount, B for another, .and C might not get a verdict at all, the 
result depending on Jurors and the methods of trying the cases. 

The right of survivorship as an incident of joint tenancy was expressly 
abolished by the Act of 1812. 

B. M-. Winton, administrator, etc., to the use The Winton Coal Company 
vs. The Lackawanna Coal Company, Ltd., 237. 



To Plaintiffs Statement. 

Where money has been paid under a mistake as to a material fact without 
laches coupled with circumstances which make its retention Inequitable and 
against good conscience it may be recovered. 

Where a bank teller saw fit to pay a check without taking the precaution 
to inform himself of- the drawer's account, such action is not a mistake in a 
legal sense but la only laches. — Dime Dep. & Dis. Bank vs. Jas. J. Healey, 3. 



Money paid under a mistake, as to a material fact, without laches, coupled 
with circumstances which make its retention inequitable and against good 
conscience may be recovered. — Dime Dep. & Dis. Bank vs. James J. Healey; 
Trading as Healey Bros., 145. 

In an action of assumpsit the procedure act in express terms requires that 
the statement "shall be .accompanied by copies of all notes, contracts, book 
"entries * * * upon which plaintiff's claim is founded." This is not merely 
directory; it is absolutely imperative and if the nopy of the written or printed 
contract on which the action is founded or any part thereof does not accom- • 
pany the statement, and its absence is not satisfactorily accounted for, the 
omission cannot be supplied by ' averments of the contents or the substance 
of the missing paper. A written contract, however, can be so changed as to 
make the whole a parol contract and then it is not necessary to file a. copy 
of it, but such an effect is not produced by a slight or immaterial variation of 
the written contract. . 

Joint obligors must all be sued or some sufficient reason in law must be 
given why they are not. Where there is a cause of action against several 
persons jointly, failure to include all of them can be taken advantage of by 
demurrer, when that fact is apparent on the face of the statement. — W. T. 
Fales, et. aJ., vs. J>. P. Hallowpter, et, al., 249. 

Kiefer, Minnie, et. al. vs. John Weber, 378. 



DESERTION 
And N on- Support. 

Where A, wife, has B, her husband, arrested on the charge of desertion 
and non- support, and where it appears that two years pieviously she had him 
arrested on a similar charge in another county and the case was dismissed 
by the court of that county for reasons not stated in the opinion and where 
the husband had contributed nothing to her support and had made no particu- 
lar effort to establish amicable relations, the defendant may be compelled 
to support her even though they are then separated. 
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In such cases the Court of Quarter Sessions of any county in which the 
complaint is made has jurisdiction over the parties. 

The decrees of a co-ordinate court, in such cases, must be taken and con- 
sidered as conclusive, and are not reviewable by any court of similar jurisdic- 
tion. 

In such cases it is not sufficient for the husband to plead that he extended 
a merely formal invitation to his wife to live with him; he must use particular 
means to effect this result. — Commonwealth vs. John Browne 11, lie. 



DIVORCE. 
Rule for Decree, With Alimony. 

Where there is a variance between the petition and the writ in divorce, 
and the petition plainly shows that the divorce sought is not .absolute but 
partial and the proceedings are not challenged for insufficiency and the 
respondent, after personal service, appears at the hearing, he will not then 
be permitted to take advantage of the insufficiency. 

While it is the better practice to make a claim for alimony in the petition, 
yet where personal service is had a rule for alimony obtained at a later date 
will be sustained. The right to permanent alimony must be founded on some 
statute and must depend on the wife's necessities. 

The residence of the libel lant in the County in which an action in divorce 
is begun must be specifically shown and her domicile will not be construed to 
be the same as that of her husband as ordinarily applied to married women. — 
Athella Dawes vs. Fred R. Dawes, 87. 



It is difficult to lay down a general rule defining circumstantial evidence. 
It is safe to say that the circumstance must be such as would lead the dis- 
cretion of a reasonable and just man to a conclusion; but the evidence must 
be satisfactory and convincing, and consistent with the hypothesis that the 
offense was committed. 

In weighing the facts and circumstances, where adultery is charged, 
great care is necessary on the one hand not to be misled by circumstances 
reasonably capable of two interpretations into giving them an evil rather 
than innocent one; nor, on the other hand by refusing to give them their plain 
and natural significance. The circumstances should be considered seperately 
and also as a whole. 

It is true the line is not very distinct, at all times, between a cause to 
principal challenge and a challenge to the favor. The one, however, is trial 
by the court, the presumption of bias arising from the facts disclosed; and 
the other, to the favor, is where the bias or favor is to be found as a fact. — 
A. J. Cap well vs. Josephine M. Capwell, 136: 



When the libellant serves the subpoena on the respondent a suspicion of 
collusion naturally arises. — Mattie N. Green vs. Michael T. Green, 144. 
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EJECTMENT. 
Demurrer to Plaintiff's Statement and Abstract of Title. 

When the purchase money is paid by a husband and the deed is made to 
the wife, the legal presumption is that a grift to the wife was intended. And 
when a husband subsequently alleges a trust in his favor he must, in order 
to rebut the presumption, prove by clear, explicit and unequivocal evidence, 
not only the payment of the purchase money by him, but all the essential 
requisities of the alleged trust So all the essential requisites of the alleged 
trust should be set out in the declaration. — George P. Barber vs. Martha EL 
Barber, 321. 



EQUITY. 

Miles, William, et. al. vs. The Pennsylvania Coal Company, 26. 



Wengcr vs. Wenger, 56. 



Where a person appropriates an original name, sign or trade mark to 
designate his business and spends his time and money and abilities in adver- 
tising and acquiring a special meaning and significance for such name, sign 
or trademark,, a court of equity will protect his right to use such name, sign 
or trademark exclusively. 

B, has conducted for several years a business of selling steamship tickets 
and foreign drafts, using the firm name of the "Union Ticket Agency." He 
spent his time and money in advertiisng the same and printing literature in 
various languages. H. establishes the same kind of business and attempts to 
appropriate the same name, the "Union Ticket Agency," whose literature and 
advertisements are apparently designed to mislead the public into believing 
that it is the same agency. A court of equity will intervene to prevent his 
use of the name. — Adolph Blau vs. A. Hurwitz and J. Hurwitz, Trading as 
Hurwitz & Co., 92. 



Rawlings et. al. vs. Rawlings, et. al., 141. 



The test whether the property of a corporation is held for public use so that 
it cannot be appropriated by another corporation under the right of eminent 
domain, without express or necessarily implied legislative authority is the 
inquiry whether or not a public trust is imposed upon the property; whether 
the public has a legal right to use which cannot be gainsaid or withdrawn at 
the owner's pleabure. 

The test of a corporation's right to take lands for its corporate uses is 
whether they have been dedicated to or are necessary to the corporation's 
present or future public uses. 

It has been held that the amount of land that may be taken under the 
Act of March, 1869, P. L. 12, is limited only by the necessities of the corpora- 
tion. 
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The right to appropriate additional land on which to deposit waste dirt 
is a clear and manifest right No general rule can be laid down looking to 
the limitation of the right of the railroad to traverse a water shed supplying 
water for domestic consumption.— Scranton Gas and Water Co. vs. the Dela- 
ware, Lackawanna and Western Railroad Go., 161. 



Wilkins vs. Kelly, 185. 



The canons of the Roman Catholic Church provide and require that the 
title to the property of a Roman. Catholic congregation which is under -the 
jurisdiction of the Roman Catholic bishop of the diocese in which the con- 
gregation has its place of worship must be in the "ordinary," or, in- the 
bishop of the diocese. 

By the law and established usage of the Catholic Church title to the 
church edifices and the land whereon they stand, and to reality owned by 
Catholic congregations appurtenant thereto, must be in the Ordinary, or 
Bishop of the Catholic diocese in which the congregation and property, are 
located. — Andrew Krauceunas et. al., vs. Michael J. Hoban, 221. 



Mitchell, et. al. vsi The School District of the City of Carbondale, 246. 



Steele, et. al. vs. The Providence Bank, et. al., 266. 



Scranton Gas and Water Company vs. William C. Hall, 269. 
Fuller vs. Fisk, et. al., 273. 



Steele, et. al. vs. The Providence Bank, et. al., 306. 



Scranton Gas and Water Company vs. W. C. Hall, 348. 
8ur Exoeptions to Additional Answers to Interrogatories. 

The legitimate purpose of an interrogatory is to require a defendant to 
disclose such material information as he has or which is peculiarly ascer- 
tainable by him, not to require a defendant to gather information for the 
benefit of a plaintiff who has the same meauo and opportunity of gathering 
it himself. — Thomas E. Jones, et. al. vs. The Enterprise Powder Manufactur- 
ing Co., 373. 



HUSBAND AND WIFE. 



Wife's Separate Estate. 

Wenger vs. Wenger, 56. 



Digitized by LjOOQIC 



IKDBX 11 

INDICTMENT. 
Rule to Quash. 

It has long- since been settled, in Pennsylvania, that the irregularity of 
the proceedings before a grand jury may be taken advantage of by a motion 
to quash. 

Granting that the exigencies of modern practice make the service of a 
stenographer in the grand jury room desirable and in some instances a rea- 
sonable necessity for the use of the- district attorney in the further conduct 
of his cases, yet it is an innovation which ought to be sanctioned by legis- 
lative and not judicial action. 

In most jurisdictions an indictment can only be questioned for reasons 
going to the regularity of the proceedings, before a grand Jury* by a plea 
in abatement. — Commonwealth vs. Josephine Kositchy, 324. 



INJUNCTION. 
Hearing on Preliminary. 

By carrying on the business of the sale of steamship tickets at a par- 
ticular place under the trade name of "Union Ticket Agency" the plaintiff 
could acquire such % property right In that trade name as will entitle him 
to protection by injunction from infringement. — Adolf Blau vs. A. Hurvits, 
et. al., 5. 



Rule to Show Cause. 

A party wall is not required to be continuous or uninterrupted in length, 
or uniform in height. Although the first builder cannot recede upon the 
foundation of part of the wall, and carry it up within his own line on that 
foundation, yet he may recede from the party wall foundation at any height, 
and build the upper part of the outer wall of his building upon his own 
ground, on a foundation wall within his own line. He is not bound to come 
out to the division line along the whole length of his building. If he chooses 
to get off the party wall foundation at any point, and carry his building 
further up on his own ground, he is not bound to build a wall on the division 
line up to the level of the top of his house. If he were, he would be required 
to build two walls, one for the support of his building, and the other a fence 
merely. 

The right of owners of contiguous lots to occupy each other's land by 
means of a party wall is founded a necessity and has been early recognised 
in the history of the Commonwealth. Following the demand of necessity, 
equitable principle of mutual benefit has been recognised, and is enforced 
by the courts as far as possible. On account of the uncertainty of future 
contingencies, it is seldom that equal and exact benefit can be secured to 
each party concerned. — Henry Wilkins vs. William Kelly, 185. 



A preliminary injunction praying to restrain a School District from 
issuing bonds will be refused where the resolution of the board authorising 
the issue of such bonds specifically states the purpose, to wit: To fund the 
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floating: indebtedness, and the testimony shows that by issuing 1 said bonds 
the district would save two per cent, per annum.— Andrew Mitchell et. al. 
vs. The School District of the City of Carbondale, 246. 



There is no particular formality requisite to constitute a dedication upon 
the part of the owner of land; but the circumstances or facts relied upon' to 
prove dedication must be such as will fairly and reasonably lead to such a 
conclusion. 

When there is no other evidence of dedication than the mere fact* of 

public user so that the right claimed by the public is purely prescriptive, 

it is essential to maintain that the user and enjoyment should be adverse, 

. uninterrupted and exclusive for twenty-one years. — Stella C. Steele: and 

Clarence Steele vs. The Providence Bank, et. al., 265. 



A lower riparian owner has a standing to enjoin an upper riparian owner 
from any unreasonable pollution of water. If the public have the right to 
receive pure water through the agency of a corporation legally authorized 
to take it from the stream, he Who pollutes it offends against the public. If, 
on the other hand, the waters of the stream, in which riparian owners alone 
have an interest, he polluted, the wrong or injury is a private one, for 
which the individual or individuals injured may have redress; and this Is 
true whether the riparian owner be a private person or a water company 
which does not take the water from the stream under the right of eminent 
domain. 

The right of a lower riparian owner to have the water unimpaired as to 
its purity is subject to the right of the upper riparian owner to make rea- 
sonable use of the stream even if such use incidently impairs the purity of 
the water. But he may not pollute the water by discharging into it any 
noxious x>r poisonous refuse from mills, factories, distilleries, slaughter 
houses, etc., or by the maintenance of extensive cattle or hog pens upon or 
near the banks, of the stream, or by discharging any deleterious matter into 
it which is not the result of ordinary agricultural or domestic use. — Scranton 
Gas and Water Company vs. William C. Hall, 269. 

Fuller vs. Fisk, et. al., 273. 



IN RE: 
Estate of Elizabeth Ruddy. 

Administration de bonis non depends upon two principal facts: First, 
that there is a vacancy in the office of executor or administrator, and, sec- 
ondly, that there are assets remaining to be administered. 

If there is a deficiency of assets after payment of debts, expenses and 
specific legacies, the loss is borne entirely and proportionately by those pe- 
cuniary legacies which are in their nature general. 

Real estate specifically devised cannot be resorted to for payment of a 
pecuniary legacy in case of a deficiency of personal estate. — In Re % : The 
estate of Elizabeth Ruddy, deceased,. 12. 
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Stout's Estate, 72. 

Hamilton's Estate, 75. 



Marriner's Estate. 

Wills — Construction — Residuary clause at beginning of will. 

The residuary clause may be at the beginning instead of the end of a will 
without impairing its character or efficiency. 

Adjudicaton, O. C — Conclusiveness of. 

An adjudication of the Orphans' Court, to which no exceptions are filed, 
is conclusive of that portion only of a decedant's estate, .which was then 
before the court for distribution. — Marriner's Estate, 78. 



MarviU's Estate. 

Peremptory order to sell real estate — Properties advertised for sale when 
order is asked for. 

Where real estate of a decedant should be sold and an account filed, and 
it is a question whether the executor is exercising due diligence in his ef- 
forts to sell the same and carry out the provisions of the will, a peremptory 
order to sell will be refused without prejudice, when the executor has already 
advertised the land for sale on a day fixed. — Marvill's Estate, No. 2, 102. 



Haas* Estate, 103. 
Geist's Estate, 123. 



Under the provisions of the Act of 6th of June, 1893, P. L. 330, directors 
are bound to furnish school facilities for the children residing in the school 
district. They must either furnish transportation or they must erect a build- 
ing and supply a teacher. It is no answer to; say that the action demanded 
of them might increase the school taxes. If more is needed they have the 
power to increase the school taxes. 

Where there is wilful neglect to furnish such facilities the court may 
grant a rule upon the directors to show cause why they should not be re- 
moved from office and why others should not be appointed in their stead. — 
Removal of School Directors of Spring Brook Township, 147. 



Petition of Martha E. Barber, 150. 



Sewer in Section B of the Second Sewer District in the Third Ward of 
the Borough of Dun more, 195. 



Appointment of Guardian for Owen McDonnell, a feeble-minded person, 
203. 
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Sewer in Wheeler avenue, 217. 



Section "G," Seventeenth Sewer District, 219. 



INTERPLEADER. 

Friedman vs. National Cash Register Co., et. al.. 67. 



JUDGMENT. 
Rufe for, for Want of Sufficient Affidavit of Defense. 
Commonwealth vs. Chalfant. 100. 



Rule for, Non Obstant Veredicto. 

A sewer lien was filed against a town lot wherein A was named as owner 
or reputed owner. A writ of scire facias was issued in accordance with the 
praecipe of counsel against not only a but also B. As to A the writ was 
returned nihil, but as to B there was a return of personal service. 

Upon the trial the contest resolved itself into the question whether there 
was a fatal variance between the writ and the lien as registered. 

Held: As the record stood on the return of the writ it was open for a 
motion to quash as to her if she desired to avoid answering. If she didn't 
choose to do that she could at her option have challenged the proceeding 
for variance by affidavit of defence and plea. If she had no intesest in the 
land and merely desired to raise the question that there was an irregular at- 
tempt to make her a party to the suit one of these would have been not only 
proper but the natural step to be taken on her part. — City of Scranton vs. 
William Clark and Mary Corby, 9. 



Negligence — Unavoidable accident — Question for Jury. 

When the defence to an action for personal injuries is that the accident 
was unavoidable, although neither the credibility of defendant's witnesses 
is impeached nor their testimony contradicted, the question is for the jury. 

Rule for judgment non obstante veredicto — Objections to evidence. 

At the argument of a rule for judgment non obstante veredicto exceptions 
to the admission of evidence will not be considered. — Hoenigman vs. Phila- 
delphia Rapid Transit Co., 59. 



A scire facias sur municipal lien in Pennsylyania is an original and not a 
judicial writ; it is both a summons and a, declaration, and as such may be 
quashed if defective as a summons or demurred to if faulty as a declaration. 

As in an ordinary case of assumpsit it is not necessary for the plaintiff 
to offer in evidence the declaration or summons, so in a scire facias sur 
municipal lien it is not -fatal to the plaintiff's case if the scire facias is not 
offered. 

Where it is not shown to the contrary, court will presume that scire 
facias sur municipal lien is legal and properly issued. 
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Where, in case of a scire facias sur municipal lien a defendant files an 
affidavit of defence and where in the trial of the case subsequently no ob- 
jection is raised to the form of the scire facias, the defendant cannot properly 
raise this objection after judgment. — City of Scranton vs. Robert P. Koehler, 
83. 



Murray vs. The Scranton Railway Co., 292. 



Rule to Open. 

r In the application to open a judgment it is the duty of the applicant to 
satisfy the conscience of the judge who sits as a chancellor, that on the 
whole case, not on his ex parte presentation, the Judgrment should be opened. 
— Keystone Brewing Company, or R. C. Wills vs. Barbara Davitt, et. al., 215. 



To vary and contradict the terms of a written instrument upon the 
ground of fraud before the case can be submitted to a jury it must be shown 
that the contention is correct by evidence that is clear, precise and indubitable 
and such as "would move a chancellor to decree a reformation of the instru- 
ment. — Assigned to George M. .Okell vs. Salvatore Scamacca, et. al., 256. 



Union Trust Co. of Pennsylvania vs. Anthony B. Ruddy, 331. 



Rule For. 

The courts have the same power to order a compulsory non suit for de- 
lay in prosecuting the case as they have to make a general rule for fixing 
the time when judgment of non pros, may be entered oh defendant's prae- 
cipe for want of a declaration; a presumption either of settlement out of 
court or abandonment of the action arises from th* lapse of many years of 
inaction on plaintiff's part unaccounted for; what precise length of time 
will make this presumption conclusive is not;- determined, but in the absence 
of any statutory provisions or court rule on the subject must depend on the 
facts of each case; in the exercise of its power in the premises the court's 
discretion should be to some extent guided by considerations of analogy de- 
rived from statutes of limitation; and where no facts nor inference of facts 
are in dispute the sufficiency 6t plaintiff's excuse for delay is for the court. — 
Elizabeth Berghauser vs. Ludwig Bernhardt, 22. 



Scranton Luna Park Association vs. Herman Asthaus, 345. 



Rule for, on Special Verdict. 

Costs due by the county to magistrates, aldermen or justices of the peace 
for preliminary hearings and commitment in criminal cases are not properly 
sueable for in a civil action before another alderman or a justice of the 
peace; 'and in such a case, where an appeal is taken from the judgment of an 
alderman or a justice of the peace, before whom such a civil action is brought, 
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such appeal will not, and cannot, be recognized by the Court of Common Pleas 
because in all cases where an alderman or Justice has no jurisdiction of the 
case heard before him, the upper court has no jurisdiction on appeal. 

M., an alderman issues a criminal warrant for a defendant upon the 
charge of larceny; defendant was held in bail, the transcript returned and an 
indictment found, but on the trial a- verdict of "not guilty defendant to pay 
the costs," was rendered. A capias having been issued for defendant, the 
sheriff makes return of "non est inventus.". lield: 

1. That the alderman cannot properly sue for his costs, alleged to be due 
by the county, before another alderman on the ground of want of Jurisdic- 
tion, as the Act of March 20, 1810, Sec. 1, 5 Sm. Laws 161, does not apply to 
such cases. 

2. That in such cases the return of the sheriff of "non est inventus" to 
the capias is not sufficient to entitle the alderman to his costs because this 
return is not properly a termination of the prosecution and a sentence of the 
court. 

3. Interpretation of the Acts of March 20, 1810, Sec. 1. Sm. Laws 161; 
March 31, 1860, P. L. 445; May 19, 1887, P. L. 138; May 25, 1897, P. L. 89.— 
Otto D. Meyers vs. The County of Lackawanna," 105. 



Rule for, on Special Findings of the Jury. 

Dankwertz vs. Lackawanna and Wyoming Valley Railroad Co., 338. 

Rule to Striffe Off. 

Xn a case where a judgment of an Alderman was transcribed to the Com- 
mon Pleas more than five years after the rendition of the judgment, it will 
not be striken from the record for that reason, but will be allowed to stand 
for the purpose of revival by scire facias. 

A. A: Wolf & Co. vs. Helen M. Byrne, 8. 



Rule to Striffe Off. 

Judgment notes — Conditions repugnant to warrant. 

A parol condition, attached to the delivery of a judgment note to the effect 
that it is not to be entered, but to be presented against the defendant's estate, 
is repugnant to the warrant and void, and judgment entered in violation of 
such condition will not be stricken off. — Leslie vs. Clark, 98. 

Section 4 of the Act of 22 April, 1905, P. L. 296, relating to the judgment 
Of Justices of the Peace and Aldermen, "against any borough, township, or 
school district of this Commonwealth," offends 'against that clause of Art. 
III., Sec. 7, of the constitution which forbids the passage of any local or spe- 
cial law "* * * providing or changing methods for the collection of debts 
or the enforcing of judgments."— Robert McKenna vs. The Borough of Dun- 
more, 282. 



Rule to Satisfy. 

Where a verdict was for less than $100.00 and there was nothing to show 
that the demand was redlced by set-off, the presumption is that the amount 
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actually due was within the jurisdiction of the justice of the peace, and that 
failure to bring suit before the appointed tribunal deprived the plaintiff of 
costs. 

The requirements of the Act of 26th March, 1810, 5 Sim. L. 172, is not 
directory, but mandatory; and that the penalty for non-observance of It is 
forfeiture of the right to collect costs in case less than $100 is recovered. — 
Buckley & Biglin vs. Quinn, 1. 



Rule for, on Special Verdict. 

A justice of the peace has no jurisdiction in an action against the county 
to recover costs of a magistrate in criminal cases instituted before him. 

If an alderman has no jurisdiction, a court of Common Pleas has none 
upon appeal. The Act of 19th May, 1887, P. L. 138, refers to costs of pros- 
ecutions in cases of misdemeanors, wife desertions and surety of the peace. 
The Act of 31st March, 1860, P. L. 445, Sec. 64, clearly fixes the liability of 
the county to pay the costs of prosecution in all cases of felony which result- 
ed in verdicts of acquittal. There is nothing in the Act of 25th May, 1897, 
P. L. 89 C which authorizes the grand and petit jury to dispose of the question 
of costs in all cases of larceny where the value of the property alleged to have 
been stolen is less thafn ten dollars, which affects the liability of the county 
in cases of felony under the Act of 1860. 

The basis of liability is the termination of the prosecution either by the 
ignoring of the bill of indictment by the grand jury or by a verdict of a petit 
jury and sentence of the court thereon. 

An order suspending sentence in a case in which the defendant had been 
convicted of a misdemeanor was held to be a sentence. 

The county is liable in all cases of surety and wife desertion by virtue of 
the provisions in the second section of the Act of 1887. — Otto D. Meyers vs. 
The County of Lackawanna, 41. 



Rule for, Notwithstanding the Affidavit of Defence. 

It is too late to question the finality of a Judgment entered upon a scire 
facias. ' Nor can there be any defence to a second scire facias to revive said 
judgment, except payment; and as long as there is anything unpaid on the 
judgment it should be revived for the full amount. — Commonwealth to the 
Use of Harriett Seeger, et. al., vs. Anthony Seeger, et. al. v 254. 



MANDAMUS. 

Issue In. 

Com. ex. rel., Thomas Kinney vs. Abram Howells, et. al., 17. 



Demurrer to Answer to Alternative. 

A person who becomes a member of a beneficial society incorporated un- 
der the Act of April 29, 1874, subjects himself to the law of the society in so 
far as it involves no denial of any fundamental right of person or property, 
as defined by the .aw of the state. — Guiseppe Summa vs. Prince Amadrus, 
&c, Society, 272. 
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NON-SUIT, 
Rule to Take Off. 

In. a scire facias sur recognizance of bail in cases of assumpsit no special 
form is dictated or required by the Act of Assembly of March 20, 1845, P. L.. 
188, but it is sufficient in the terms of the recognizance there is a substantial 
compliance with the act. # 

If bail in such cases is offered and taken in less than double the amount 
of the debt, with interest and costs, as required by the statute, thev plain- 
tiff in action may disregard the bill and proceed to execution as though no 
bail were taken; but, if he does not elect to do so, he cannot then take ad- 
vantage of this technicality. 

In case of scire facias sur recognizance of bail in assumpsit cases the re- 
cognizance is a creature of the statute, and if the plaintiff voiuntarily ex- 
tends the time of execution without the consent or knowledge of the bail this 
shall not affect the status of the plaintiff in seire facias, as such . extension 
is gratutipus and not enforceable; and the defendant in a score facias, who 
voluntarily assumes the obligation is not prejudiced by such extension and 
cannot take advantage of it. — Vogts, Quast & Co., vs. Rowland Thomas, 94. 



Mulley vs. Hartshorn, 382. 



Motion to Take Off. 

Auction sales — Misdescription— Rescission of contract. 

One who sells property upon a description given by himself is bound to 
make good that description, and if it be untrue in a material point, although 
the variance be occasioned by a mistake, he is liable. 

A misdescription in a material matter, upon which a purchaser may rea- 
sonably rely, and did rely, and is damaged, is ground for avoidance of the 
contract. Such is the law, even where the conditions of sale provide that im- 
material errors and misdescriptions shall not avoid the contract. 

Plaintiff bought at public sale property described in the catalogue as a 
three-story brick store and dwelling. The catalogue also contained a pro- 
vision that the sale should not be invalidated by immaterial errors or mis- 
description of improvements. Immediately after the sale he went to look at 
it, and ascertained that it was partly brick and partly frame. On the same 
day he called upon defendants for the purpose of rescinding the contract and 
demanded back his deposit money. Under the ordinances and acts of as- 
sembly applicable to Philadelphia there is a difference between the status of 
brick and frame buildings, and there is also a difference in the rate of insur- 
ance. Held: That the representation in the catalogue that the building was 
of brick was material, and that he could, upon rescinding the contract, re- 
cover back the deposit.— Ritteriburg vs. Samuel T. Freeman & Co., 80. 



PARTITION. 

As a general rule in cases of partition the matters to be inquired into are: 

(1) whether the plaintiff is entitled to have partition made; (2) who 

are the parties interested in the land; (3) what is the nature of their several 
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titles; (4) what is the quantity of their several interests. — John Rawlings 
and William Rawlings vs. Hannah .Marie Rawlings Hoskins and Rebecca 
Mathews. 141. 



PETITION. 
To Restrain. 

Uniform Primaries — Official Ballot — Petition to restrain County Commis- 
sioners from printing thereon names of persons not qualified for election — 
Act of February 17, 1906. 

A citizen, taxpayer and qualified elector of a political party, and resident 
in an election district of the City of Philadelphia, may file a petition in the 
nature of a bill in equity to restrain the County Commissioners from print- 
ing on the official ballots for a primary election the name of a person not 
duly qualified for election under the Uniform Primaries Act of February 17. 
1906, P. L. 36. 

An answer by an elector under oath to such bill or petition that he is a 
qualified member of a stated political party is conclusive, unless overcome 
by proof. 

Any candidate duly qualified for a stated office may be made the nominee 
of a political party, although he himself is not a member thereof.— Blumberg, 
et. al., vs. Blankenburg, et. al., County Commissioners, 52. 



Answer and Replication. 

Marvill's Estate, No. 2, 102. 



For the Benefit of the Feme Sole Trader Act. 

A witness' competency to testify under Sec. 3, Act of 3rd June, 1893, P. I* 
344, is limited to any proceeding to protect or recover ner separate property. 
She is incompetent as a witness in a contested proceeding for a decree un- 
der the Act of May 4, 1855, P. L. 430, authorizing married women to do busi- 
ness as feme sole trader. 

Jurisdiction under the feme sole trader act is founded upon the petition 
of applicant. — In Re: Petition of Martha E. Barber, 150. 



REFEREE. 

Exceptions to Report Of. 

The plaintiffs undertook to recover damages to their business for an in- 
definite time, because of the construction of a viaduct hy the defendant in 
front of plaintiffs property. 

Held: That the profit, in any branch of manufactures, must mainly de- 
pend upon the amount of capital invested, the number of workmen employed, 
and the extent of the business .carried on; but it would be plainly unjust to 
put it in the power of the plaintiff, by an increase of all these, to an amount 
beyond what the demand for the manufactured article would justify, to 
charge the defendant, in the same proportion, for the injury sustained by the 
impeding of his works in his business thus extended, as for a loss in his or- 
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dinary mode of carrying it on; that would make the defendant an insurer of 
ordinary profits in a new state of the business; pushed to a morbid extent 
and would put it in the power of the plaintiff to increase the damage to any 
extent he might think proper. 

The jury are to value the injury to the property with reference to the 
person of the owner, or the actual state of his business; and in doing that 
the only safe rule is, to inquire what would the property, unaffected by the 
obstruction, have sold for at tne time the injury was commirted? what would 
it have sold for as affected by the injury? the difference is the true measure of 
compensation. 

The court is correct in saying that jury could not take into consideration 
any supposed loss to the plaintiffs, of profits in their business. Such an 
assessment would be purely speculative and the rule which justified it would 
lead to most ruinous results.— Porter Bros. vs. The City of Scranton, 154. 



A municipal corporation which diverts the flow of surface water so that it 
accumulates and flows. upon abutting property where it would not naturally 
flow, is liable to the abutting owner in damages.— John J. Joyce vs. The Bor- 
ough of Dunmore, 241. 



A municipality is not liable for any injury caused by the misuse or abuse 
of a license or permit to occupy a public street, for buildfng material or any 
other lawfu\ purpose, by the licensee. In the absence of evidence that the 
contractor had a permit from the proper officer of the city to occupy the 
street at the place where the injury occurred, and the obstruction over 
which the plaintiff fell was negligently maintained there, the city would be 
liable. — Catharine Riley, et. al. f vs. The City of Scranton, 247. 



SALE. 
Rule to Vacate Order Of. 

The plaintiff, a warehouseman, in pursuance of an order of Court, founded 
on his petition and affidavit, under the provisions of the Act 14th December, 
1863, P. L. (1864) 1127, sold the household goods of defendant. 

A month after the sale the defendant sought to traverse the allegation 
that hW place of residence was then unknown to plaintiff. Defendant, by her 
counsel, assumed that in an action to redress an injury for the wrongful 
application for leave to sell, the order, if allowed to stand, would be con- 
clusive against her. ' 

Held: That it is not^ apparent to the court that the order could have that 
effect. 

On the other hand, if the order were to be vacated that would certainly 
fix .the liability on plaintiff for disposing of the goods. If the court had the 
power to grant a rule to vacate order of sale, it would only be allowed upon 
clear and convincing proof that plaintiff had misrepresented the facts. — R. F. 
Post vs. Mrs. .U. G. Gruver, 329. 
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SHERIFF'S 8ALE3. 
Rule to Show Cause. 

Practice, C. P. — Distribution of fund arising from sheriff's sale — Taxes — 
Rule on sheriff to pay same to execution plaintiff. 

Where, in the distribution of a fund arising: from a sheriff's sale of real 
estate under foreclosure proceedings on a mortgage recorded February 27, 
1897, a dispute arises as to whether the taxes due for the years 1900, 1901, 
1902 and 1906 and a municipal claim for paving, filed February 5, 1904, have 
precedence over the judgment, a petition for a rule on the sheriff to pay said 
sums to the plaintiff in the judgment, which dctes not disclose what portion 
of the sum due for the taxes was levied and due prior to the passage of the 
Act of June 4, 1901, P. L. 364, is not sufficient to permit a summary disposition 
of the matter, and the rule will to discharged. — Helffenstein vs. Vanderslice, 
69. 



SUMMARY CONVICTION. 
Appeal From. 

Game laws — Act of April 22, 1905 — offering wild birds for sale — Penalty. 

The mocking bird is within the Act of April 22, 1905, P. L. 248, prohibiting 
the offering or exposing for sale of any of the wild birds protected by the 
act, but, in that instance, it fails to provide a penalty for the violation of its 
terms, and no penalty can be imposed for an offer to sell mocking birds. 

Game laws — Act of June 4, 1907 — Cardinal or red bird — "Grosbeak." 

The cardinal or red bird is a grosbeak within the protection of the Act of 
June 4, 1897, P. L. 123. — Commonwealth vs. Crumley, 128. 



TRIAL. 
Rule for a New. 

Where, in the working and operation of a mine, the mine foreman, in ac- 
cordance with the provisions of the Act of Assembly of June 2, 1891, P. L. 
176, etc., for the safety and protection of employees, maintains a safety block 
or appliance to prevent cars from running away on grade; and it is shown 
that the safety block appliance is reasonable and sufficient for the purpose of 
preventing cars from running away; and where there is nothing to show that 
the accident would not have occurred if the blocks or appliances had been 
adjusted otherwise and nothing to show that the appliances at hand could 
not be used, or was not in condition for use or was ineffective when used; 
if under these conditions a mine car runs away on a slope or plane, the mine 
foreman cannot be held liable in damages on the ground of negligence or non- 
performance of his statutory duties, if an employee is injured. 

In such cases it is not sufficient to fix the liability for damages on the 
mine foreman, that the block is simply heavy and bulky and that it might 
have been attached or adjusted otherwise so as to be more easily shifted back 
and forth; provided that the block could nevertheless have been adjusted with 
some exertion. 
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In such cases it is not the duty of the mine foreman to adjust the block. 
It is his duty to provide it as it is the duty of the employees to use it when 
necessary. 

While a mine foreman is to be regarded as quasi state official, still the 
manner of maintaining proper safety appliances for the protection of employ- 
ees is not left to his official judgment. The proper test would be that he 
stands on the same ground with the operator and that he must supply appli- 
ances which would be reasonably safe according to the ordinary usages of 
the mining business.— Patrick Merrigan vs. Alban Evans. 111. 



Capwell vs. Capwell, 136. 
McDonnell vs. McDonnell, 198. 



A reconciliation of husband and wife and the resumption of the marita 
relation will abrogate and avoid the effect of an agreement of separation 
previously entered into. 

The contract will be considered as rescinded if the parties afterwards co- 
habit or live together, as husband and wife, by mutual consent, for ever so 
short a time. The object of the bond being to secure the wife a separate 
maintenance, there can be no pretense for enforcing it after she had volun- 
tarily returned to the house of her husband, and been there provided for and 
maintained. — Elizabeth Tappan vs. G. Warren Tappan, 243. 



Murray vs. The Scranton Railway Co., 292. 



A witness may be allowed to refresh his memory by the notes of his 
former testimony, if the testimony was taken within such a short time after 
the occurrences testified to that the facts were still fresh in his mind, but if 
not, then such notes are regarded in the same light as other writings or mem- 
oranda not made contemporaneously with the occurrences. The true test is 
contemporaneousness. 

A party pleading surprise at a witness' testimony may, in the discretion 
of the trial judge, ask leading questions and interrogate the witness as to 
contrary statements made at a former trial, or elsewhere, not for the purpose 
of refreshing his memory, but for the ' purpose of neutralizing his adverse 
testimony. 

The very essence of the right to refresh the memory of the witness is 
that the matter used for that purpose be contemporaneous with the occur- 
rences as to which the witness is called upon to testify. — George F. Smith, 
et. al., Exrs. vs. Henry Summerhill, 319. 



Williamson vs. Weyandt, 363. 
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Reasons for a Nsw. 

Under certain circumstances, the previous declaration of a witness, con- 
sistent with his present testimony, are admissible when the credit of the wit- 
ness has been impeached by attacking- his character, when his testimony is 
impugned by contradictory proof and when evidence has been produced 
tending to establish that his testimony is of recent fabrication, or that he has 
made declarations inconsistent with his evidence at the trial. Such declara- 
tions are not admissible until the character of the witness has been impeached 
or his testimony attacked or contradicted. To relax the rule would open a 
way for the manufacture of evidence without limit. Evidence of previous dec- 
larations of a witness for plaintiff, conformatory of his testimony, are not ad- 
missible in the presentation of plaintiff's case in chief. — Miranda Winchell 
ts. Almira Stevens, Executrix, 258. 



VIEWERS. 

Exceptions to Report of 

Jurisdiction under the Act of 16 May, 1891, P. L. 75, to determine what, 
if any, benefit is conferred on the property is given by the statute to the 
viewers subject to the supervision of the court within very narrow limits. 

In this state it is held that while the enhanced value is an element to be 
considered in determining the nature and extent of the benefits, it is in no 
sense tine governing rule. 

Except as to suburban property the assessable benefit of a municipal 
improvement has almost come to be measured in all cases by the hard and 
fast rule of so much per foot front, with which neither courts nor juries 
upon supposed grounds of inequality or hardship will be allowed to interfere. 
— In Re: Section "G," Seventeenth Sewer District, 219. 



Petition for Appointment of 

The power of a borough of its own motion to open or widen a street 
under the Act of 1851, P. L. 75. There is nothing repugnant In the existence 
of two methods of initiating improvements. A borough council may exercise 
its own judgment as to a street in a built-up portion of a borough, while 
as to a remoter highway it may await to be moved by the petition of the 
property owners. — In Re: Sewer in Section B of the Second Sewer District 
in the Third Ward of the Borough of Dunmore, 195. 
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In the Court of Common Pleas of Lockawanrat County. N 0.1123 Sep- 
tember Term, 1905. 
RULE TO SATISFY IUDGMENT. 
Buckley & Biglin vs. Quinn. 

Where a verdict was for less than $100.00 and there was nothing" to show 
that the demand was reduced by set-off, the presumption is that the 
amount actually due was within the jurisdiction of the justice of the 
peace, and that failure to bring suit before the appointed tribunal 
deprived the plaintiff of costs. 

The requirement of the Act of 20th March, 1810, 5 Sm. L.., 172, is not direc- 
tory, but mandatory; and that the penalty for non-observance of it is 
forfeiture of the fight to collect costs in case less than $100 is re- 
covered. 

Mr. R. J, Murray, for plaintiff* 

Messrs. Taylor & Lewis, d. b. e., for defendant. 

Opinion by Kelly, A. L. J., December 10, 1906. 

The Act of 20th March, 1810, 5 Sm. L., 172, provides that if an ac- 
tion arising from contract be brought otherwise than before a justice 
of the peace and a verdict or judgment be obtained not exceeding, ex- 
clusive of costs, one hundred dollars, without an affidavit filed before 
the issuing of the writ, that the affiant "did truly believe the debt due 
or damages sustained exceeded the sum of one hundred dollars," no 
costs shall be recovered by the plaintiff. This action was brought in the 
Common Pleas in the first instance, the plaintiff declaring for damages 
for breach of ccmtract in the sum of $180, with interest, etc., and no affi- 
davit as required by the act of 1810 was filed. The verdict was for the 
plaintiffs in the sum of $55.10, for which sum judgment has been en- 
tered. On the same day the summons was issued a rule to arbitrate 
was entered and in due time an award was filed in favor of the plaintiffs 
in the sum of $50.00. The defendant appealed and in doing so paid 
costs to the amount of $24.85, which he now asks may be credited to 
him on the amount of the final judgment, and this rule is to show cause 
, why the judgment shall not be satisfied upon the payment of the balance. 
We think the rule hould be made absolute. In Maloney vs. Mur- 
phy, 172 Pa., 395, it was held that where the verdict was for less than 
$100.00, and there is nothing to show that the demand was reduced by 
set-off, the presumption is that the amount actually due was within the 
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jurisdiction of a justice of the peace, and that failure to bring suit be- 
fore the appointed tribunal deprived the plaintiff of costs. Mr. Chief 
Justice Sterrett in that case said* that the requirement of the statute is 
not directory, but mandatory*; and that the penalty for non-observ- 
ance of it is forfeiture of the right to collect costs in case less than $100 
is recovered. 

The plaintiffs here are deprived of the right to collect costs by 
the very letter of the act. They do not pretend that they filed any affi- 
davit, nor do they offer any excuse whatever for not doing so. They 
evidently relied upon expectation of recovering more than $ido. It 
is true that the defendant paid the costs of the arbitration when he 
appealed from the award, but by the requirements of the act of June 16, 
1836, he had to do so in orcter to obtain his appeal. If it were a case 
where an appeal in forma pauperis .had been taken it would not be pre- 
tended that upon final judgment for less than $100 the plaintiffs could 
recover costs. To hold that the plaintiffs may have the benefit of the 
amount of costs paid in by the defendant upon taking his appeal would 
be in conflict with the plain terms and meaning of the statute. It 
would have the effect of allowing recovery of part of the costs of the 
case under circumstances under which the statute says no costs shall 
be recoverable. The case of Lutz vs. Weidner, 1 Wood, 385, is not in 
conflict with these views.. In that case all that was decided was that the 
defendant was bound to pay the plaintiff's bill of cofcts in appealing 
from an award of $75 when the suit had been brought in the Common 
Pleas without the filing of the affidavit. The question here presented 
was not before the court at all. 

Rule absolute. 



The New York Court of Appeals held, in the case of Butler vs. 
Frontier Telephone Company, that an action of ejectment would lie to 
compel the removal of a telephone wire strung across the plaintiff's 
premises twenty to thirty feet above the ground though no structure 
supporting it stood upon the plaintiff's lot, and that it stood upon the 
plaintiff's lot, and that the prompt removal of the wire after suit was 
brought would not defeat the action, the rights of the parties being 
governed by the facts as they existed when it was commenced. 
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In the Court of Common Pleas of Lackawanna County. No. 252, No- 
vember Term, 1906. 
DEMURRER TO PLAINTIFFS STATEMENT. 
Dime Deposit & Discount Bank vs. James J. Healey. 

Where money has been paid under a mistake as to a material fact without 
laches coupled with circumstances which make its retention inequit- 
able and against good conscience it may be recovered. 

Where a bank teller saw fit to pay a check without taking the precaution to 
inform himself of the drawer's account, such action is not a mistake 
in a legal sense but is only laches. 

Mr. C. Comegys, for plaintiff. 

.Messrs. O'Brien, Martin & Fitzgerald, for defendant 
Opinion by Newcomb, A. L. J., January 7, 1907. 

This action is assumpsit for money had and received. The facts 
as disclosed by the declaration and admitted by the demurrer are very 
simple. August 21, 1906, M. J. Sage & Company, of New York, drew 
thejr check on the plaintiff bank to the order of one Potter or of the 
drawer. The check passed regularly by endorsement to the defendant 
who presented it the next day in due course of business at the bank 
where it was paid in cash by one of its proper officers upon his pre- 
sumption that the drawer had a deposit account with the bank sufficient 
to make the check good, whereas the fact was that he had at that time 
no funds to his credit. 

We are unable to find and counsel have not referred us to any de- 
cision of our own courts covering the precise question arising out of 
such state of facts. The principle, however, which is sought to be in- 
voked is well established.. Where money has been paid under a mis- 
take as to a material fact without laches coupled with circumstances 
which make its retention inequitable and against good conscience it 
may be recovered. The question raised by the demurrer is whether the 
facts here bring the case within the operation of that principle. It is 
very clear that they do not. 

No act of the defendant is connected with the alleged mistake. He 
did nothing to induce it, even conceding that a mistake within the 
meaning of the law is disclosed. He is shown to have had the legal 
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titl£ to the check and is presumed to have been an innocent holder for 
value. There is nothing here to negative that presumption. 

Furthermore, the payment was voluntary and the presumption 
attaching to that is that it was made for the credit of the paper whether 
there were funds in bank or not. 

Whiting, et ad. vs. Bank, 77 N. Y., 363. 

The burden then is on the plaintiff to overcome that presumption. 
What is there here to amount to that? 

This brings us to the character of the alleged mistake, and It must 
be said that in a legal sense no mistake is made to appear. 

Nothing was said or done by the defendant to induce the belief 
that the drawer's account was then, or otherwise would be made, good. 
It doesn't appear that he had any knowledge or means of knowledge 
on that subject, nor that the subject was mentioned. It isn't suggested 
that the account appeared upon the books of the bank or by any other 
means different from what it really was. The one conspicuous fact is 
that no effort was made to use the means at hand to ascertain the state 
of the account. 

Instead of mistake then in that regard the bank erroneously as- 
sumed the existence of a balance sufficient to meet the draft. 

In an analogous case it was said: "It was simply that the teller 
saw fit to pay the check without taking the precaution to inform him- 
self of the state of the account. We see nothing in the transaction 
which bears the character of a mistake of facts in a legal sense, but 
only that of laches." 

Bank vs. Richardson, et ad., 101, Mass., 287. 

Something was said at the argument as to the defendant's change 
of position respecting prior parties to the check. But the case doesn't 
go far enough to call for a discussion of that question. That is a mat- 
ter which is always likely to be drawn in controversy in such cases, but 
as a rule it is developed at a trial on the merits. Where, as in this in- 
stance, the plaintiff fails for other reasons to show a prima facie case 
there is neither occasion nor sufficient statement of facts to warrant 
consideration of the question. 

For the reasons stated the demurrer is sustained. 
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In the Common Pleas of Lackawanna County. Sitting in Equity. 

No. 11, September Term, 1906. 

Adolf Blau vs. A. Hurwite, et. al. 

HEARING ON PRELIMINARY INJUNCTION. 

By carrying: on the business of the sale of steamship tickets at a particular 
place under the trade name of "Union Ticket Agency" the plaintiff 
could acquire such a property right in that trade name as will entitle 
him to protection by Injunction from Infringement 

Where the exclusive title to a trade name Is in dispute, but at the time of 
the granting of a preliminary injunction against infringement the 
plaintiff Is In the sole use and enjoyment of the name- In his business 
In a particular locality, and the only doubt in the case Is on the ques- 
tion of the defendants' joint interest in the name, the preliminary in- 
junction will be continued until final hearing. 

Mr. George D. Taylor, for the plaintiff. 
Messrs. Vosburg & Dawson, for the defendants. 
Opinion by Newcomb, A. L. J., 17th August, 1906. 

The writ in this case was issued to restrain the defendants from 
using in their business the name of "Union Ticket Agency," either 
by advertisement or otherwise. The plaintiff by his bill asserts the 
exclusive right to use that term as a trade name. His claim is founded 
upon the alleged adoption of the name several years ago and the con- 
tinuous use of it ever since. It is undisputed that at the time of the al- 
leged injury the plaintiff was in business at 203 Lackawanna avenue, 
this city, and that he was carrying on a considerable business there for 
some yearsjn the sale of steamship tickets under the name in question. 
It is also undisputed that on or about the first .of August, this year, the" 
defendants established a place of business of the same kind at 308 Lack- 
awanna avenue, and thereupon advertised it as the place to which "The 
Union Ticket Agency" had been removed from No. 203. 

Prior to 1902 the defendants, who live in Wilkes-Barre, and 
there have a ticket agency, had a branch of their business in this city, 
which was carried on as "The Union Ticket Agent Company." That 
was personally conducted by Mr. Engel, at his store, No. 107 Lacka- 
wanna avenue. In January, that year, they transferred the location of 
that business to the plaintiff's store, and from that time to August 1st, 
under some arrangement which we do not now undertake to define, 
tickets for the companies represented by the defendants were sold here 
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by the plaintiff, who kept account and made regular receipts thereof to 
the defendants at Wilkes-Barre. He also paid over to them some part of 
the profits made on those sales, the amount being in dispute. All this 
time the plaintiff was the only person in this city using the precise name 
in question. . 

The main element of uncertainty in the case arises out of the rela- 
tion of the parties during the period between January, 1902 and August 
1st, this year. It is only fair to say that upon the plaintiff's version, 
corroborated to some extent by other evidence, there would be no diffi- 
culty in defining that relation. The uncertainty grows out of the de- 
fendants' evidence. Upon that it would be difficult to say whether it 
was that of landlord and tenant or of co-partnership, or a mixture of 
both. At first blush we were impressed with the notion that this state 
of the evidence brought the case within the familiar rule that a pre- 
liminary injunction will not be continued where the plaintiff's right, 
either on the law or the facts, is not clear and free from doubt. Further 
consideration, however, leads to the conclusion that the uncertainty 
here goes only to the exclusive right of the plaintiff, and the doubt is 
as to whether defendants have any claim to the specfic name in ques- 
tion in this city. They do not deny that the plaintiff did business un- 
der that name here prior to January, 1902. The most that they show in 
themselves prior to that date is- the use of a similar but not identical 
name. If a partnership was formed for the ticket business and carried 
on under that name it may have become an asset. If so it would have 
to be disposed of like any other asset. The plaintiff cor Id 'not be de- 
prived of his interest in it by the arbitrary assumption of it by the de- 
fendants. If, on the other hand, the defendants were mere tenants of 
the plaintiff they acquired no right to the name by that rfieans. The 
name has long- been associated with the plaintiff's business in the place 
wh£re he carries it on. He represented at all times certain steamship 
lines not represented by the defendants. It is not pretended that the 
defendants ever had any interest in the ticket brsihess so far as those 
lines were concerned. The identity of sych agency is a matter of im- 
portance. The business was built up by extensive advertising in con- 
nection with that of foreign exchange. One considerable featrre of it 
is what is known as the "refunds," growing out of the failure to rse all 
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or some part of the transportation. It is important that the agent's 
clientage should not be misled with regard to his place of business with 
respect to that feature, and it is apparent that the use of his trade name 
in the manner complained of cannot fail to seriously impair, his trade. 
_ These considerations, in my judgment, bring the case within the 
sole object of a preliminary injunction which is to preserve ihtstatus 
quo until the merits can be heard. 

"The status quo which will be preserved by a preliminary injunc- 
tion is the last actual, peaceable, non-contested status which preceded 
the pending controversy" : Fredericks vs. Huber, 180 Pa., 572. 

No question is raised as to the right of the plaintiff to use the name 
in controversy at his known location, 203 Lackawanna avenue. He 
is the only person who at any time visibly used it at that place. He 
was peaceably using it there when the defendants advertised that the 
business done under it had been removed to another place. Under the 
evidence this was not true. The only thing that they removed was the 
sale of tickets for such companies as they alone represented. Their 
act was, therefore, wrongful and well calculated to cause the plaintiff 
irreparable injury. 

We note the scope of the injunction was too broad. It was 
intended to be restricted to the defendants' .operations in this city. By 
an inadvertence it was made general without regard to any specific 
locality. It is now modified in that particular so as to restrain the de- 
fendants from using the name "Union Ticket Agency" in their business 
in the city of Scranton. As so modified the writ is continued till fur- 
ther order in the case. 



The Supreme Court of the United States held, in the case'of Fair 
Haven & Westivlle Railroad Company vs. City of New Haven, that the 
imposition upon street-railway companies by the Connecticut act of 
July 1, 1895. °* tne cost °f paving and repaving that part of the streets 
occupied by their tracks, was a valid exercise of the power reserved by 
the state to alter or amend the charter of a street-railway company 
which required the company to keep the street between its tracks and 
two feet on each side in good and sufficient repair. 
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In the. Common Pleas of Lackawanna County. No. 371, September 

Term, 1906. 

A. A. Wolf & Company vs. tielen M. Byrne. 

RULE TO STRIKE OFF A TRANSCRIPT OF A JUDGMENT 

OF AN ALDERMAN, FILED IN THE COMMON 

PLEAS MORE THAN FIVE YEARS AFTER 

RENDITION OF JUDGMENT. 

In a case where a judgment of an Alderman was transcribed to the Common 
Pleas more than five years after the rendition of the judgment, it will 
not be stricken from the record for that reason, but will be allowed to 
stand for the purpose' of revival' by scire facias. 

Mr. F. M. Monaghan, for the rule. 
Mr. R. D. Stuart, contra. 

Opinion by Newcomb, A. L. J., 5th November, 1906. 

Judgment was entered in this court June 16th this year upon an 
alderman's transcript which had been certified April 18, 1899. The al- 
derman's judgment was rendered February 10, 1899. It is not com- 
plained that any irregularity appears on the face of the transcript. The 
only allegation is that more than five years elapsed between the rendi- 
tion of the original judgment and the date of filing the transcript with- 
out revival by scire facias or otherwise. But there is no merit in that 
contention. It would be erroneous to suppose that the act of May 5, 
1854, Sec. 1, P. L. 581, applies, for that only prohibits execution upon 
a judgment of a justice of the peace more than five years old without 
revival either by writ or amicable confession. This statute can only 
•*' be revoked if an attempt is made to put the judgment ip execution with- 
out first causing it to be revived. 

The rule to show cause is discharged. 



A street car company which has so overcrowded a car that pass- 
engers are compelled to stand upon the steps and platform is held, in 
AltonLightAT. Co.vs. Oiler (IU.),4L. R. A. (N. S.), 399, to he 
bond to regulate, the speed of the car so as not to endanger persons so 
situated. 
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In the Court of Common Pleas of Lackawanna County. No. 1138 

September Term, 1900. 

RULE FOR JUDGMENT NON OBSTANTE, ETC. 

City of Scranton vs. William Clark and Mary Corby. 

A sewer lien was filed against a town lot wherein A was named as owner or 
reputed owner. A writ of scire facias was issued In accordance with 
the praecipe of counsel against not only A but also B. As to A the writ 
was returned nihil, but as to B there was a return of personal service 

Upon the trial the contest resolved itself into the question whether there was 
j a fatal variance between the writ and the lien as registered. 

Held: As the record stood on the return of the writ it was open for a motion 
to quash as to her if she desired to avoid answering. If she didn't 
choose to do that she could at her option have challenged the proceed- 
ing for variance by affidavit of defence and plea. If she had no inter- 
est in the land and merely desired to raise the question that there was 
an irregular attempt to make her a party to the suit one of these would 
have been not only proper but the natural step to be taken on her part. 

Messrs. D. J. Davis, City Solicitor, and H. A. Van Duesen, Assist- 
ant City Solicitor, for plaintiff. 

Mr. I. H. Burns, for defendant 

Opinion by Newcomb, A. L. J., January, 1907. 

This is a proceeding to enforce collection of a sewer lien filed 
against a town lot in this city wherein William Clark was named as 
owner or reputed owner. The amount of the assessment was ascer- 
tained by viewers appointed by the court in pursuance of an ordinance 
authorizing the improvement. The viewers' report was finally con- 
firmed May 23, 1898, in connection with a decree dismissing exceptions 
which had been taken by parties interested. November 23d, followiiig, 
this lien was registered against the lot in question designated by its 
proper lot and block number in conformity with the assessment Au- 
gust 16, 1900, this writ was issued in accordance with the praecipe of 
counsel against not only Clark, but also Mary Corby. As to Clark it 
was returnable nihil, but as to Mrs. Corby there was a return of per- 
sonal service. The latter appeared by counsel, who filed affidavit of de- 
fense on the return day, to wit., September 17, 1900. She therein de- 
scribed herself as the defendant and set up as her only ground of de- 
fense the allegation that the lien was not filed within six months after 
the date of assessment. Nothing further was done till August 22, 1905, 
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when the successor of the former city solicitor sought to put the case 
at issue under our court rule, and by praecipe directed the plea of non 
assumpsit to be filed by the prothonotary. The cause was then put on 
the list for trial, and being called September 18, 1905, the plaintiff was 
allowed against defendant's objection to amend the praecipe for the plea 
so as to make it the general issue. At the same time defendant moved 
to strike off the lien and sheriff's return of service upon the ground' that 
Clark was dead at the time the lien was filed. The only way this fact 
was made to appear was by the affidavit of a stranger to the proceed- 
ings. Mrs; -Corby had then been in court five years standing on a de- 
fense tp the merits. Neither Clark nor any one representing him was 
at any time in court. Assuming the fact to be material and that Mrs. 
Corby had ever had any standing to raise the question by such motion 
it. was believed to be too late and was accordingly refused. The case 
.was at issue, and it didn't matter that it was put at issue by plea di- 
rected by plaintiff to be entered by the prothonotary.. 
Connell & Son vs. Nicoll, 2 Lacka. L. N., 177. 
Thereupon the jury was sworn as to Mrs. Corby, the case went to 
trial and vef diet was directed for the city subject to the general ques- 
tion reserved whether there was any evidence in the case under which 
the plaintiff was entitled to recover. This was done in order that we 
might review the defendant's objections to the documentary and record 
evidence upon which the city had to rely. No evidence was offered to 
• show that the lien was not filed in time, nor any other matter of defense. 
The contest resolves itself into the question whether there is a 
fatal variance between the writ and the lien as registered. 

True the writ went out against two persons instead of the one 
alone who was named in the lien. It is not unlikely in making his 
praecipe the counsel then in charge of the case thought to bring in the 
other party as a terre tenant. But so far as we are aware there is no 
authority for issuing the writ in that way. The statute does provide, 
however, that the writ shall be served on any person found by the 
sheriff to be holding or occupying the land. The mandate of the writ 
is framed accordingly. Hence, if the writ had gone out against Clark 
alone and the sheriff had made return of service on Mrs. Corby, who 
then appeared and contested the proceedings as she did here, the pre- 
sumption would be that she was served as terre tenant though the re- 
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turn did not so specify. As the record stood on the return of the writ 
it was open for a motion to quash as to her if she desired to avoid 
answering. If she didn't choose to do that she could at her option have 
challenged the proceeding for variance by affidavit of defense and plea. 
If she had no interest in the land and merely desired to raise the ques- 
tion that there was an irregular attempt to make her a party to the 
suit one of these would have been not only proper but the natural step 
to be taken on her part. But instead of that she voluntarily answered 
and put the plaintiff to its proof. Thus, by her own unconstrained act, 
•she assumed the position of a terre tenant, submitted to the jurisdiction 
of the court and suffered the case to be put at issue on the merits. 

It cannot be said that she raised any question to the contrary by 
motion at the moment of trial to strike off* the Hen and sheriff's re- 
turn of service because of Clark's death. For that circumstance if 
true didn't invalidate the lien. It could in no sense be material to any 
defense which she was entitled to make if she was properly in court. 
To avoid answering she must have set up some reason personal to her- 
self. That she did not do. But having elected to answer had she an- 
swered in such a way as to give notice of her intention to take advan- 
tage of the variance, the plaintiff could have at least made an effprt to 
cure the defect by amendment so as to make the praecipe and writ 
conform to the lien. 

As the case stands neither Clark nor his estate is hurt for they are 
not in court. Personally Mrs. Corby will not be affected by a judgment 
on the verdict for it will be strictly de terris. If affected at all it is only 
as terre tenant, and having voluntarily assumed the position of such ten- 
ant we see no reason why she should not be held ttf it. For if she is not 
a terre tenant judgment will be of no effect against her; if she is a terre 
tenant she has had her dav in court. 

If counsel desire to be heard upon an application to amend the 
record now -on the particulars referred to it will be matter for further 
consideration. 

The rule is discharged and judgment is directed to be entered on 
the verdict for plaintiff sec leg. 
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In the Orphans' Cdurt of Lackawanna County. No. 423, Year 1903. 
APPEAL FROM REGISTER. 
In Re: The Estate of Elizabeth Ruddy, Deceased. 

Administration de bonis non depends upon two principal facts: First, that 
there is a vacancy in the office of executor or administrator, and sec- 
ondly, that there are assets remaining to he administered. 

If there, is a deficiency of assets after payment of debts, expenses and specific 
legacies, the loss is borne entirely and proportionately by those pe- 
cuniary legacies which are in their nature general. 

Real estate specifically devised cannot be resorted to for payment of a pe- 
cuniary legacy in case of a deficiency of personal estate. 

Messrs. Vosburg & Dawson, for petitioner. 
Mr. C. Comegys, for respondent. 
Opinion by v Sando, P. J., January, 1907. 

This proceeding is upon an appeal by Mary Nallin O'Malley, from 
the decree of the Register of Wills dismissing a petition which prayed 
for the appointment of an Administrator d. b. n. c. t. a., for the estate 
of Elizabeth Ruddy, deceased. 

' Elizabeth Ruddy died on October 1, 1903, testate, her will was 
probated and letters testamentary thereon were granted to E. J. Lynett. 
The estate was duly settled according to law and the fixed rules of pro- 
cedure. The executor's first and final account was confirmed finally on 
November 25, 1905, and subsequently, a rule was entered on all per- 
sons interested to show cause why the- executor should not be 'dis- 
charged; on Januiy 27, 1906, the rule was made absolute and it was 
ordered, adjudged and decreed that E. J. Lynett be discharged from his 
trust. 

An examination of the will, dated February 18, '1899, attached to 
the petition, and a part of the same discloses : 

1. A legacy, 'to my daughter Maggie Ruddy," a piano. 

2. A legacy, "all the rest of my household goods, etc.," to "my 
daughters Maggie Ruddy and Sarah Ruddy, share and share alike." 

3. A legacy, "unto my niece, Mary Nallin, the sume of Five Hun- 
dred Dollars." ' ' 
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5. A devise of a lot of land and the threee-story brick building 
erected thereon, numbered and known as No. 306 Penn Avenue, "unto 
my three daughters, Maggie Ruddy, Nellie Lynett and Sarah Ruddy, 
share and share alike their heirs and assigns forever." 

5. No residuary clause. 

An examination of the account filed shows that there was an in- 
debtedness of $594.78, to pay and discharge which, there were personal 
assets ($7.97 in a bank and $150 due from the estate of H. J. Ruddy; 
deceased), amounting to $157.97. The balance necessary for the pay- 
ment of the debts, viz.: $436.81, was made up by the devisees of the 
real estate and paid by them. 

It is contended by the petitioner, that her legacy should, at least, 
in part be paid, by an abatement of the other legacies. 

The determination of the questions raised, involve a consideration 
of an administration de bonis ndn, and the character and quality of the 
three legacies and the one devise. 

Administration is either general or special. General when it is 
unlimited as to duration, and is of the whole of the decedent's estate. 
Special when limited, either as to time, or as to the quantity of the de- 
cedent's estate. Limited administrations are, during minority, during 
absence, pending suit, and de bonis non, or of goods not administered. 

An administration de bonis non is but a continuance of the original 
administration by another hand, and under a separate responsibility. 
The Act of February 24, 1834, section 31, P. L. 78, provides that an 
administrator d. b. n., with or without a will annexed, shall have power 
to demand 'and recover from his predecessor in the administration, all 
moneys, gootfs and assets remaining in his hands. 

Administration d. b. n., is where one is appointed to administer the 
goods of an estate which has been partially administered by a former 
executor or administrator who has since died, been discharged, or re- 
moved : Scott, p. 106. And it depends upon two principal facts : first, 
that there is a vacancy in the office of executor or administrator, for if 
there is none the grant of such administration is void; and, secondly, 
that there are assets remaining to be administered. This second fact, 
however, need not be conclusively established. If a prima facie case of 
v assets is made out, it is sufficient for the appointment of such an admin- 
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istrator, and leave it to the common law courts to settle title to the 
property. 

The administrator can claim nothing but the goods, etc., remain- 
ing in specie, unconverted and unchanged, and his commission is for 
the administration of the goods and chattels, rights and credits which 
were of the decedent at the time of her death, and remain unadminis- 
tered, that is, in specie, unaltered or unconverted, by any act of the 
first executor. 

What is meant by having administered a decedent's personal es- 
tate, is not barely that it had been converted into cash by the executor, 
but that he had also disbursed and paid out the same, together with all 
the assets of the estate, which at any time came to his hands, in the 
manner required by law. 

It has not been shown that thpre are any goods and chattels of 
the decedent which remained in specie, unadministered in the hands of 
the former executor. 

Coming now to the consideration of the character and quality of 
the three legacies and the one devise. According to our view of the 
matter the gifts of the piano and all the rest of the household goods, 
etc., are specific legacies ; the devise of the property on Penn Avenue, 
is a specific oi'e ; while the gift of $500, is nothing more or less than a 
general legacy. 

Legacies for all purposes of legal adjudication are of three kinds : 
general, demonstrative and specific. A legacy is general when it does 
not amount to a bequest of any particular thing, or money, distin- 
guished from all others of the same kind. When it is so given as not 
to amount to a bequest of a specific part of a testator's personal es- 
tate, as of a sum of money generally: 1 Roper on Leg. (2d Am. ed.) 
P- 365. A regular specific legacy may be defined to be : 

"The bequest of a particular thing or money specified and dis- 
tinguished from all others of the same kind, as of a house, a piece of 
plate, money in a purse, stock in the public funds, a security for money, 
which would immediately vest with the asset of the executor." It dif- 
fers from a general or pecuniary legacy in this respect, that if there be 
a deficiency of assets, the specific legacy will not be liable to abate with 
the general legacies: 1 Roper on Leg. (2d Am. ed.) p. 190. The 
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specific legatees take their bequests in specie, and the specific devisees 
take the real estate directly under the will. 

These distinctions are all important to this inquiry, for, a general 
legacy will abate until entirely consumed, before the specific legacies 
can be compelled to abate. 

When the language of the bequest is such, that neither by refer- 
ence to any collateral thing can the money be distinguished from the 
testator's other moneys, nor a clear intention be perceived to give a 
specific part of his personal estate, such a bequest will be general; it 
does not fall within the definition which has been given of a regular 
specific legacy. The legatee is unable to point out any particular sum 
of money that she can call her own. The legacy, therefore, must nec- 
essarily be general. 

Money may be the subject of a specific bequest, the test being, is 
it money separated from the testator's other money and from his gen- 
eral personal estate, and described as in that condition, so that the in- 
tention is clear to give the identical and particular money and not a 
sum of like amount from the testator's money generally,: Gilchrist's 
Estate, 9 D. R. 249; Barrett Estate, 22 Super. Ct. 74. 

Having fixed the quality of these several bequests, the next ques- 
tion that arises is this : In the event of. an insufficient fund to pay all 
of them, upon which does the loss fall? Our answer to the 'question is, 
upon the person who claims the general legacy. 

When the bequest is made in the form of a general legacy and 
there are no expressions in, or inference to be drawn from the will, 
manifesting an intent to give priority, the legacy is not exempt from 
abatement. 

If there is a deficiency of assets after payment of debts, expenses 
and specific legacies, the loss is borne entirely and proportionately by 
those pecuniary legacies which are in their nature general. Univer- 
sity of Pa. Appeal, 97 Pa. 187. 

It is presumed to be the intention of the testator that the legatee 
should have the chattels and the devisee the lands : Grim's Appeal, 89 
Pa. 333. Real estate specifically devised cannot be resorted to for pay- 
ment of a pecuniary legacy in case of a deficiency of personal estate. 
Martin's Estate, 12 Lane. Law Rev. 359. 
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A testator owned a farm which he devised to his son, and also 
made a bequest of a certain sum of money to one of his children, and 
there being no personal estate out of which to pay the same, and no di- 
rection that said bequest should be a charge on the real estate, Held, 
that the said bequest must fall : Kreitz vs. Raub, 3 Lane. Law. Rev. 
196. 

The specific legatees and devisees cannot be called upon to pay any 
portion of the general legacy of $500 to Mary Nallin O'Malley. There 
being no moneys with which to pay it, and as there is nothiiig in the 
will to indicate any intention upon the part of the testatrix to charge it 
upon the real estate devised, it must fall. 

What remedy, under existing circumstances, the petitioner can 
have, for the recovery of her legacy, we are not bound to say ; we are 
to decide whether the proceeding which she has brought, be maintained. 
Our opinion is against the proceeding. 

Now, December if, 1906, the petition of Mary Nallin O'Malley is 
dismissed and the appeal from the Register is not sustained. 



The New Jersey Court of Errors and Appeals held, in the case of 
Weinberger vs. Nortff Jersey Street Railway Company, that where the 
driver of a vehicle approaches with intent to cross a trolley track on 
which a car is running in his direction, and where from the distance of 
the car, and assuming that it is furnished with brakes and a man to ap- 
ply them, he may reasonably determine that he has acquired a right to 
cross first, it is a question for the jury whether the facts justifying 
that determination are established by the evidence and whether the 
driver in proceeding to cross exercised a reasonable judgment 



A statute incorporating a local benevolenet society with the same 
name as that of a previously existing voluntary state association, whose 
charter had been withdrawn by the foreign corporation which issued 
it, and conferring upon it the exclusive right of granting subcharters 
in the state, is held, in National Council vs. State Council, Advance 
Sheets, U. S. (1906) page 46, not to impair contract obligations of a 
foreign society, or to deprive it of property rights without due process 
of law, or to deny to it the equal protection of the laws. 



Digitized by LjOOQIC 



LACKAWANNA JURIST. 17 

In the Court of Common. Pleas of Lackawanna County. No. 546, Sep- 
tember Term, 1906. 
ISSUE IN MANDAMUS PROCEEDING TRIED BEFORE THE 
COURT WITHOUT A JURY. 
Commonwealth ex. rel, Thomas Kinney vs. Abram Howells, et al. 

The relator was elected at the February election, 1905, councilman of Archbald, 
a borough organized under the general borough act of 3rd April, 1851, 
P. L. 320. (Said borough was divided into three wards). Neither the 
form of his nomination nor the ballots cast in his behalf showed he run 
for any specific term. 

For a year he held the office unquestioned. In the meantime the court de- 
decided that term of councilmen in the class of boroughs which in- 
cluded Archbald was one year and not three. 

At the election in 1906 there were several men voted for and elected as coun- 
cilmen in certain of the wards, for the definite term of one year. 

Upon the advice of his attorney relator cast his lot with the one year council. 
The latter maintained a nominal existence until May 24, 1906, when the 
Supreme Court decided in favor of the three-year term. A resolution 
reciting relator's absence from three successive meetings and declaring 
his seat vacant was subsequently adopted by the three- year council. 
The vacancy so created was filled forthwith. 

Held: The relator's absence from council on the foregoing grounds was not 
inexcusable per se, and before he could for that reason be lawfully de- 
prived of his srat he was entitled to formal notice by authority of the 
council of its intention to vacate the seat unless cause was shown to the 
contrary. ' 

Messrs. A. A. Vosburg and P. L. Walsh, for plaintiff. 

Messrs. Clarence Balentine and R. J. Bourke, for defendant 

Opinion by Newcomb, A. L. J., January, 1907. 

This proceeding was brought to test the right of the defendants to 
exclrde the relator from a seat. in the town council of the borough of* 
Archbald. Issue was joined on the matters of fact alleged in respon- 
dent's answer to an alternative writ of mandamus. By agreement of 
the parties trial by jury was dispensed with and Tfie cause tried by the 
court. From the pleadings, evidence and arguments of counsel I find 
the following: 

CONCLUSION OF FACT. 

1. The boroughof /Archbald is organized under the general bor- 
ough Act of 3d April, 185 1, P. L. 320, and is divided into three wards 
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each entitled to elect three members of council. 

2. The defendants have constituted a majority of the council at 
all times with which the case is concerned. 

3. At the February election, 1905, the relator was duly elected a 
councilman from the Third ward of the borough. It does not appear 
that he ran for any specific term designated by the form of his nomina- 
tion, or of the ballots cast for him. 

4. On the first Monday of March following; upon the dissolution 
of the old council he was admitted to a seat in* the new council after 
having qualified by taking an oath of office administered orally by the 
burgess. In form the oath was in accordance with the terms prescribed 
by the Act of 1851, except that it was not in writing and therefore was 
not subscribed. This method of qualifying members of council had 
been customary in the borough for years. 

5. For the period of a year the relator continued to hold his seat 
and to exercise the functions of his office unquestioned. 

6. At the February election in 1906 there were several men 
voted for and elected as councilmen in certain of the wards., (the 
identity of which is not shown), for the definite term of 6ne year. This 
was done because in a. case arising in the borough of Old Forge this 
court had then recently decided that the term of councilmen in a class 
of boroughs which would include Archbald was one year and not three. 
The men so elected organized a council entirely distinct from the exist- 
ing body, the relator cast in his lot with them and was elected president 
of what then became lpiown as the "one year council." 

7. This he did on the advice of his lawyers based upon the de- 
cision of the court in the Old Forge case. The one year council main- 
tained a nominal existence without any actual control of the municipal 
affairs of the borough until the judgment of this court was reversed on 
appeal and the disputed question decided in favor of the three .year 
term. This was May 24, 1906. See Hayes vs, Sturges, 215 Pa., 505. 
Thus the relator absented himself from all meetings of the lawfully 
constituted council from March till May, 1906, inclusive. His absence, 
however, was neither wilful nor malicious, but was an attempt to con- 
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form in good faith to the law as declared by* this court in accordance 
with professional advice 

8. While the fact doesn't appear affirmatively, yet it is a fair infer- 
ence from the whole case that the theory on which the relator's counsel 
based their advice was this : That not having been voted for and elect- 
ed for any specific term he took title to the office for the term defined 
by law and that no successor having been elected in his place he was 
entitled to a seat with the men who had been elected as one year coun- 
cilmen. 

9. At a special meeting of the three year council composed of the 
defendants, on May 19, 1906, a resolution was adopted reciting that 
relator's absence without cafuse from three successive regular meetings 
had been reported by the secretary and, for that reason, declaring his 
seat vacant and that the appointment of his successor by council should 
be proceeded with. The vacancy so created was accordingly filled forth- 
with. 

10. A few days after that the relator was advised by his lawyers 
of the final decision by the Supreme Court of the disputed question in 
the premises. At the next regular meeting of defendants in June he 
was present in the council room but was excluded, and from that time 
to the present has been excluded from a seat in that body because of the 
action taken in. declaring the vacancy. 

11. Whether he had any notice of the intended action in that re- 
gard is disputed. The only notice alleged by defendants consisted of 
a casual remark of the president of council on his own personal re- 
sponsibility as he chanced to meet relator on the street. It is not pre- 
tended that the president was acting by authority of council nor that 
any action was taken by the body looking to formal notice of the in- 
tended procedure. But even the informal and unauthorized notice al- 
leged by defendants is denied by the relator. For reasons hereafter 
stated it is deemed unnecessary to decide that dispute. 

As Applicable to these facts I state the following : 

CONCLUSIONS OF LAW. 
1. The relator's absence from council on the forgoing grounds was 
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not excusable per se, and before he could for that reason be lawfully 
deprived of his seat he was entitled to formal notice by authority of 
the council of its intention to vacate the seat unless cause were shown 
to the contrary. 

2. The notice on which defendants rely being not only informal 
but without authority was inadequate and ineffective even if given as 
alleged. 

3. In admitting the relator to a seat in pursuance of his election 
and oath of office, the defendants exercised the power of the council 
to judge of and determine his qualification. By that act they affirmed 
that he was duly qualified. In effect they affirmed the same thing in 
the proceedings taken to vacate his seat. Therefore it is believed that 
they cannot now be heard in this action to question the regularity of 
his oath and his right to have his seat for want of due qualification in 
that regard. 

4. The action of the defendants in excluding relator from his seat 
was unwarranted and the attempt to vacate the seat irregular. He is 
therefore entitled to judgment that a peremptory writ issue as prayed 
for and it is accordingly so ordered. 

5. The nature of this case is srch that the costs other than the 
witness bills should be paid by the borough of Archbald. No witness 
bill to be filed by either party. 

DISCUSSION. 

The only doubtful question in the case is that of jurisdiction by 
mandamus. There world seem to be grounds for the belief that it was 
a case for quo warranto to test the right of the incumbent appointed in 
relator's place to hold the office of -councilman. But as the parties have 
not seen fit to raise that question it is assumed that so far as the form 
of action might be open to question they prefer to waive it and have the 
controversy decided on the merits of the proceedings taken by; council 
and the validity of relator's oath of office. 

The answer is not entirely consistent with the evidence on which 
defendants rely. The answer in effect avers that the relator resigned 
and that his seat was vacated on that ground. The formal proceedings 
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of councihput this action solely on his repeated absence without cause, 
and made the ex parte judgment of the secretary, who is not a member, 
conclusive on that question of fact. 

The exercise of. a little patience and forbearance would have ob- 
viated the whole controversy. The situation was perplexing. While 
an appeal had been taken from our decision the relator was not bound 
to disregard it at his peril. On the contrary it is more consistent to say 
that he had thfe right to conform to it so long as it stood unreversed. 
It was the unanimous judgment of this court, and counsel who took the 
appeal inclined to the belief that it would be affirmed, for it was they 
who advised the relator. In any event he was entitled to hold his of- 
fice till his success should be duly elected and qualified. It was not 
inconsistent with the grounds on which his lawyers' advice was based 
that he should claim a seat with the one year men, for no one had 
been voted for nor elected to succeed him in 1906. So long as our de- 
cision should stand on one could say that a lawful organization could 
be formed by anyone other than the one year men elected at that time 
acting with those for whom no successor had been elected. In that 
dilemma the relator's choice could not be better made than as his law- . 
yers advised. The broad question that ought now to control is whether 
he should forfeit his office by doing as he was by them advised. It 
accords neither with our sense of justice nor understanding of the law 
to say that he should. If it be the law' it must be so declared by a 
higher court. 

For a discussion of the principles underlying the necessity of pro- 
per notice to the relator of intended action looking to his removal refer- 
ence is made to the following cases : 

Com. ex. rel. vs. Gibbons, 196 Pa., 97. 

Field vs. Com., 32 Pa., 478. 

Com. vs. Society, 15 Pa., 251. 

Board, etc., , vs. Danow, 16 Am. St. R., 218. 

For discussion of the grounds upon which we hold that defend- 
ants cannot in this action question relator's rights because of any irreg- 
ularity in his oath of office reference is made to : 

Morgan vs. Hover, 67 Ky., 323. 

Com. vs. McCarter, 58 Pa., 607. 

Let judgment be entered in accordance with the foregoing con- 
clusions, exceptions, if any, to be filed sec leg. 
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In the Court of Common Pleas of Lackawanna County, No. 515, 

March Term, 1888. 

RULE FOR JUDGMENT OF NON PROS. FOR WANT OF 

DUE PROSECUTION. 

Elizabeth Berghauser vs. Ludwig Bernhardt. 

The courts have the same power to order a compulsory non suit for delay in 
prosecuting the case as they have to make a general rule for fixing the 
time when judgment of non pros, may be entered on defendant's prae- 
cipe for want of a declaration; a presumption either of settlement out 
of court or ^abandonment of the action arises from the lapse of many 
years of inaction on plaintiffs part unaccounted for; what precise 
length of time will make this presumption conclusive is not determined, 
but in the absence of any statutory provisions or court rule on the sub- 
ject must depend on the facts of each case;, in the exercise of its power 
in the premises the court's discretion should be to some extent guided 
by considerations of analogy derived from statutes of limitation; apd 
where no facts nor inference of fact ar«* in dispute the sufficiency of 
plaintiff's excuse for delay is for the court. 

Mr. , A. A. Chase, for plaintiff. 
Mr. R X. Levy, for defendant. 

Opinion by Newcornb, A ; L. J., January 14, 1907. 

In January, 1888, this suit was begun before an alderman of this 
city upon a claim originating in Europe in 1885 or '86- The case came 
into court on an appeal by defendant and has been pending here since 
March 15, 1888. From that date until November, 1905, no step was 
taken in the case by either party, when the plaintiff ordered? it on the 
list for trial. For some reason not disclosed it was not then tried, but 
having again been put on the list at the March term following pro- 
ceedings were then stayed at the instance of defendant pending this 
motion for judgment of non pros, because of plaintiff's long continued 
delay in the matter. This the plaintiff undertakes to account for on 
/two grounds: First, that she supposed the 'alderman's judgment was 
final ; and second, she regarded the defendant as insolvent. 

Both parties had counsel at the start who are long since dead. 

About ten, years ago the plaintiff consulted other counsel who advised 

her, after some investigation, that defendant's circumstances were 

. such that he believed collection to be improbable. It doesn't appear 

that he advised her for that or any other reason not to prosecute the 
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claim to judgment And while she says she labored under' the iitn- 
pression that it Svas in final judgment when disposed of by the alder? 
man she is not corroborated in that by the attorney, who being a wit- 
ness in her behalf, testifies that when she came to consult him she^said 
she had a case pending against the defendant. Be that fact as it may it 
is not apparent how her misunderstanding, if any, in that regard, can 
be take irr consideration here. The- defendant was not responsible 
for it. He did nothing to induce it. Neither do we see how his in- 
solvency can be treated as an adequate excuse for her inaction, no 
change having occurred in his financial condition to quicken her action 
now. 

It is urged, however, in her behalf, that under our court rule the 
case was at issue from the time the appeal was filed without formal 
plea, and therefore the defendant could have speeded the case by mov- 
ing 'it for trial as well as the plaintiff. But that was the state of the 
record in Huffman vs. Stiger, i Pittsb., 185, and Van" Horn vs. Smith, 
103 Pa., 238, both of which involved the same question raised here. 
In the latter the Supreme Court said: "It is quite true that the de- 
fendants appeared to the scire facias, entered their pleas and formally 
took defense, and that at any time within the twenty -one years since 
elapsed might have ordered the case for trial; but the plaintiff enters 
the srit, it is his duty to prosecute, the defendant's duty to defend." 
Counsel cites Ins. Co. ^s. Ginger, 10 Sup.- Ct., 102, in support of his 
argument. But examination of the particular .facts and precise ques- 
• tion in that case shows there was no intention to hold "that circum- 
stance to be a decisive factor where there' had *been unwarrantable de- 
lay on plaintiff's part. In Huffman vs. Stiger, supra, it was said by 
the Supreme Court that the very fact that neither party teakes a move 
in the suit for a long time creates a natural, and ought to create a legal, 
presumption that the dispute has been settled to the satisfaction of 
both. This was cited with approval in Waring Bros. vs. R. R. Co., 176 
Pa., 172, where. the authorities on this question are very fully reviewed. 

The principles to be deduced from the cases are these: The courts 
have the same power to order a compulsory non suit for delay in prose- 
cuting the case as they have to make a general rule fixing the time when 
judgment of non pros, may be entered on defendant's praecipe for want 
of a declaration : presumption either of settlement out. of court or 
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abandonment of the action arises from the lapse of many years of in- 
action on plaintiff's part unaccounted for; what precise length of time 
will make this presumption conclusive is not determined, but in the ab- 
sence of any statutory provision or court rule on the subject must de- 
pend on the facts of each case; in the exercise of its power in the 
. premises the court's discretion should be to some extent guided by con- 
siderations of analogy derived from statutes of limitation; and where 
no facts npr inference of fact are in dispute the sufficiency of plaintiff's 
excuse for delay is for the court. 

In this case the transcript has disappeared and has not been sup- 
plied from the alderman's record, if that be in existence. So far as 
can be gathered from the depositions submitted in connection with 
this rule the plaintiff's claim had its origin in Germany more than 
twenty years ago. Since it arose, ii within the jurisdiction of the al- 
derman, the statutory limitation has run against it more than three 
time's. Since the inception of suit the period has run three times. It 
would appear from plaintiff's version that she sued for one-third of 
the sum of $492, which she claimed to have deposited with defendant 
to be transmitted to this country for distribution between herself, her 
jsister, who is defendant's wife, and their brother. From the defend- 
ant's version it is at least suggested that the plaintiff is trying to re- 
vive 2l claim that was finished business in the settlement of an estate 
in Germany in which his wife, but not he, had an interest. He claims 
the demand could be proven to: be unfounded by documents which they 
brought with them when he and his wife came to this country, but that 
they were in the hands of his attorney from the time suit was begun, 
and owing to his death and the long laspse of time, cannot now be 
found. 

This exemplified the very reasons on which statutes of limitation 
are based, and is of such weight as, in our judgment, to warrant the re- 
lief prayed for, unless plaintiff has sufficiently accounted for her de- 
lay. As already intimated we think her explanation inadequate. It 
impresses us as of less force than that on which plaintiff relied in War- 
ing Bros. vs. R. R. Co., supra. There suit was started in 1879. Noth- 
ing further was done for nearly fifteen years, when, in 1894, plain- 
tiff's declaration was filed showing a cause of action arising in 1873. 
the plaintiff principally interested showed that his business en- 
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gagements had kept him abroad in England and on the continent all the 
time since the action was begun, except for a few casual visits to this 
country; but that he never abandoned the suit and always intended 
to bring it to trial, and that there was: no evidence required in the trial 
of the cause except such as was to be found in defendant's books 
which could be produced as well at that time as at any earlier date. 

Even under this showing that the evidence was still in existence, 
the Supreme Court said the explanation amounted to nothing "which 
in the least degree justifies, or exsuses the remarkable laches of the 
plaintiffs in pursuing their cause. They at all times retained full con- 
trol over the cause and could at any time have proceeded with it in due 
course. Neither engagements in Europe nor absences elsewhere con- 
stitute any excuse for not filing a narr or statement. The affiant says 
he never abandoned the suit and always intended to have it tried, and 
never directed a suspension of proceedings. Such averments are of 
the most trivial and useless character. They are utterly at war with 
the actual facts of the situation and as against those facts they avail 
nothing. If he did not direct a suspension of proceedings he certainly 
did suspend them, and practically abandon them for an unprecedented 
period without the slightest reason or necessity." 

H^re the plaintiff was on the ground all the time. It was her 
pleasure to make no move in the case. The delay was her voluntary 
unconstrained act. -In the light of the authorities referred to we are 
unable to discover any ground upon which we can say that her laches 
stands excused. For that reason we feel compelled to make the rule 
absolute and it is so ordered. 



The operation of an automatic, push-button, electrical passenger 
elevator without an operator in an apartment building where several 
children under ten )ears of age live and use it, in a city in which the 
duty to employ an operator is imposed by ordinance and the failure to 
discharge this duty is made a misdemeanor, is held, in Shellaberger vs. 
Fisher (C. C. A. 8th C.) 5 L. R. A. (N. S.) 250, to constitute sufficient 
evidence of negligence, actionable by a child of five or six years of age, 
who is injured while running the elevator, to warrant the submission of 
the question of negligence to the jury. 
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In the Court of Common Pleas of Lackawanna County. No. 2,Janu 

uary Term, 1906. 

In Equity. 

ADJUDICATION. 

William Miles, et al. vs. The Pennsylvania Coal Co. 

Defendant, by deed, Conveyed to plaintiffs a piece of land excepting inter alia 
the coal. The exception of the coal is in the following: language: "Ex- 
cepting and reserving, however, unto the said party of the first part, its 
successors and assigns, alj the several veins of coal in, under and upon 
said described lot of land, the surface of which is hereby conveyed. And 
also the right and privilege of mining and removing the same by any 
subterranean process and of making and. driving tunnels, passages and 
ways under the surface for. the purpose of mining any coal owned or 
held by the said party of the first part, its successors or assigns, on 
said land or any adjoining lands as fully and entirely as if the said 
party of the first part, it successors and assigns, remained the owner in 
fee simple of said surface or right of soil. And it is distinctly under- 
stood and agreed that the exceptions and reservations aforesaid have 

. materially reduced the amount of the consideration of this indenture, 
and .that any damages of any nature whatsoever that may occur by 
reason of the mining and removing of all of said coal have by such re- 
duction been fully liquidated and paid and satisfied in full. And the 
said party of the second part, for himself, his heirs and assigns, agrees 
by the acceptance of this indenture to take the said surface or right of 
soil with the full knowledge that the coal thereunder has been or may 
be entirely mined out and removed, and that from such mining out and 

..removal the said surface and any improvements thereon may be in- 
jured or entirely destroyed, and that . in -this indenture there is no 
covenant express or otherwise that the . said party of the first part, its» 
successors or assigns, will sustain the surface, either by vertical or lat- • 
eral support, but, on the contrary, this indenture is accepted by the said" 
party of the second part, for himself, his heirs and assigns, with the full 
understanding and agreement that the said party of the first part, its- 
successors and assigns, .does- not agree, undertake or in any wise cove- 
nant to support said surface either vertically or laterally, and ,the said 
party of the first part, its successors and assigns, shall not in any 
event incur any liability whatever to the said party of the second part, 
his heirs and assigns, fo? any injury that may occur to said surface or 
to any buildings or improvements now or hereafter erected . thereon by 
reason of the mining and removing of all of said coal or any adjoining 
coal or by reason of the driving of said tunnels, passages and ways or 
by anything that may occur in connection therewith or in consequence 
thereof.** 
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Held: The plaintiff's are not entitled to an injunction to restrain the de- 
fendant from mining and removing the pillars under the land described 
in the lease.' Injunctions are rarely issued as between tenants in com- 
mon. In some cases a court Of equity will grant an injunction in favor 
.of one co-tenant against another to prevent waste, but this jurisdiction 
is sparingly exercised, and the court will grant an injunction only where 
the waste complained of is malicious or destructive or attended with pe- 
culiar circumstances warranting such relief. 

Messrs. H. M. Hannah and S. B. Price, for plaintiffs. 
Messrs. Willard, Warren & Knapp, for defendant. 

Opinion by Kelly, A. L. J., January, 1907. 

The facts in this case were fully developed on the rule to show 
cause why a preliminary injunction should not issue and upon the evi- 
dence then taken we are now asked to make a final disposition of the 
questions in controversy. From the pleadings and the. evidence we find 
the facts as follows : 

1. On the 23d of November, 1880, WilHam Miles and William 
K. Major, John F. McCoy and Townsend Wandell, executors and 
trustees of the estate of Charles G. Smull, deceased, William P. Smull, 
and Agnes A. Smull, his wife, and Richard L. Crook, entered into an 
agreement with the Pennsylvania Coal Company, in which they leased 
to it, its successors and assigns, "All the merchantable coal lying and 
being in the veins in, under and upon" a certain tract of land in. Old 
Forge township, Lackawanna county, Pennsylvania, fully described 
in the agreement or lease, containing 128 acres and 79^ perches of 
land strict measure. The agreement contains many stipulations and 
provisions which are material in the disposition of this case, £nd we 
therefore attach a copy of it as part of this finding. 

The respective portions of the lessors were as follows: William 
Miles owned the undivided 61-110 parts; the estate of Charles G. 
Smull owned the undivided 20-110 parts; Agnes A. Smull owned the 
undivided 19- no parts; and Richard L. Crook owned the undivided 
10- 1 10 parts. 

2. On the 10th day of December, 1885 Agnes A. Smull, by deed, 
conveyed to the Pennsylvania Coal Company her interest in the prop- 
erty, which was the undivided 19-110 parts of the coal and surface. 

3. On the 26th day of September, 1899, the Pennsylvania Coal 
Company, by deed, conveyed the 19- no interest which it had acquired 
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by the deed from Agnes A. Smull to William Miles, excepting inter 
alia the coal. The exception of the coal is in the following language : 
"Excepting and reserving, however, unto the said party of the first 
part, its successors and assigns, all the several veins of coal in, under 
and upon said described lot of land, the surface of which is hereby 
conveyed. And also the right and privilege of mining and removing 
the same by any subterranean process and of making and driving tun- 
nels, passages and ways under the surface for the purpose of mining 
any coal owned or held by the said party of the first part, its succes- 
sors or assigns, on said larid or any adjoining lands as fully and entirely 
as if the said party of the first part, its successors and assigns, remained 
the owner in fee simple of said surface or right of soil. And it is dis- 
tinctly understood and agreed that the exceptions and reservations afore- 
said have materially reduced the amount of the consideration of this 
indenture, and*thaf any damages of any nature whatsoever that may 
occur by reason of the mining and removing of all of said coal have by 
such reduction been fully liquidated and paid and satisfied in full. And 
the said party of the second part, for himself, his heirs and assigns, 
agrees by the acceptance of this indenture to take the said surface or 
right of soil with full knowledge that the coal thereunder has been or 
may be entirely mined out and removed, and that from such mining out 
and removal the said surface and, any improvements thereon may be in- 
jured or entirely destroyed, and that in this indenture there is no cove- 
nant express or otherwise that the said party of Jhe first part, its succes- 
sors or assigns, will sustain the surface, either by vertical or lateral 
support, but, on the contrary, this indenture is accepted by the said party 
of the second part, for himself, his heirs and assigns, with -the full 
understanding and agreement that the said party of the first part r its 
successors and assigns, does not agree, undertake or in any wise cove- 
nant to support said surface either vertically or laterally, and the said 
party of the first part, its successors and assigns, shall not in any event 
incur any liability whatever to the said party of the second part, his 
heirs and assigns, for any injury that may occur to said surface or to 
any buildings or improvements now or hereafter erected thef eon by 
reason of the mining and removing of all of said coal or any adjoining 
coal or by reason of the driving of said tunnels, passages and ways 
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or by anythiilg that may occur in connection therewith or in conse- 
quence thereof." 

4. William Miles is now dead and his title now vested in his heirs, 
who are plaintiffs, viz. : 61 -1 10 parts, undivided, in the surface ; 19-110 
parts, undivided in the coal is vested in the Pennsylvania Coal Company, 
the defendant; and 30-110 interest in the coal and surface, undivided, 
is vested in Lorenzo Burdette Smull, Thomas Smull and Rebecca 
Houston, the other plaintiffs. All interests in the coal being subject to 
the lease made to the denfendant in 1880, as mentioned in our first find- 
ing. 

5. Soon after the lease was entered into the defendant went into 
possession under it and proceeded to mine the coal, and it is now in 
the occupancy of the land and is engaged in mining out the coal. It is 
now mining the pillars which it left to support the roof and surface 
in the original mining, and its purpose and intention is to mine out all 
6f the coal including pillars without regard to the effect of such mining 
upon the surface and without making any effort to support the surface. 

6. During the mining operations no effort was made to lease any 
barrier pillars along the line adjoining the workings of the adjoining 
operator, John Jermyn & Company, as required by the provisions of 
the act of June 2, 1869, P. L. 176. The coal which should be left to form 
such barrier pillars was nearly all mined out before the bill was filed, 
and in the lower vein worked by the defendant it was mined out before 
the act of assembly was passed, so that a literal compliance with the 
requirements of the act was rendered impossible. The injury, if any. 
to the plaintiff's property by reason of failure to maintain barrier pil- 
lars was complete before the filing of the bill. 

7. No notice was ever given to the defendant by the plaintiffs, 
or any of them, that they desired to have more pillars left in the mines 
than were being left, and designating where and in what manner such 
pillars were to be left in accordance with the provisions of the lease 
upon that subject. 

From the facts as found we find the following conclusions of law : 

1. The plaintiffs are not entiled to an injunction to restrain the' 
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defendant from mining and removig the pillars uder the land described 
in the lease, or from mining more than two-thirds of the coal there- 
under. 

2. The defendant under the terms of the lease has the right to 
mine all of the coal, including pillars, without regard to the effect upon 
the surface. 

3. The plaintiffs, or those under whom they claim, by the terms 
of the lease waived all rights to surface support. 

4. The plaintiffs' bill should be dismissed at their cost. 

Counsel for the plaintiffs have presented certain requests for find- 
ings of fact and conclusion of law, which with out answer are as 
follows : 

REQUESTS FOR FINDINGS OF FACT. 

1. William Miles, et. al., the plaintiffs in this case, were the 
owners of a tract of coal land lying in the borough of Old Forge, in the 
County of Lackawanna and State of Pennsylvania, containing about 
128 acres of land, which is fully described in the plaintiff's bill filed in 
this case. 

Answer: Granted. 

2. That by a contract in writing known as a coal lease the plain- 
tiffs, on the 23d day of November, 1880, leased and sold to the defen- 
dant, tbe Pennsylvania Coal Company, all the merchantable coal in and 
upon the said tract of land. This leasd or contract is recorded in the 
office of the recorder of deeds in and for the Coutny of Lackawanna, in 
deed book No. 7, page 132, etc. The grantors in this contract or lease 
were William Miles and William K. Major, John F. McCoy and Town- 
send Wandell, executors and trustees of Charles G. Smull, deceased r 
William P. Smull and Agnes A. Smull, his wife, and Richard L. Crook. 

Answer : Granted. 

3. That William Miles, one of the grantors named in the contract, 
died intestate several years since ; Caroline A. Miles ijs his widow, and 
William Miles, Caroline B. James and Ada B. Carter are his children, 
and joined by Warren A. James, the husband of Caroline B. James, are 
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the administrators of the said decedent. The heirs and devisees of 
Charles G. Smull are Lorenzo Burdette Smull, Thomas Smull, and 
Rebecca Houston, devisee of Richard L. Crook. 

. The heirs of William Miles own an undivided 61-110 interest in 
the cokl and land, and they have in addition' the title to 19-110 con- 
veyed to William Miles by the Pennsylvania Coal Company. The heirs 
of Charles G. Smull own 31-110. 

Answer : Granted. 

4. On December 10, 1885, Agnes A. Smull, one of the heirs and 
a devisee of Charles G. Smull, conveyed to the Pennsylvania Coal Com- 
pany, the defendant, by. deed recorded in the office of the recorder of 
deeds in .and for Lackawanna County, in deed book No. 31, page 536, 
etc., all her interest in the tract of land described in the first paragraph 
of the plaintiffs' bill, being 19-110. 

And on September 26, 1899, by deed recorded in the office of the 
recorder of deeds in and for the Coutny of Lackawanna, in deed book 
No. 174, page, 436, etc., the Pennsylvania Coal Company, the defend- 
ant in the case, conveyed to William Miles, one of the plaintiffs in this 
case, all of the undivided nine and one-half fifty-fifths of the same tract 
of land ; and alf its right, title and interest in the contract between 
William Miles, et. al. and the Pennsylvania Coal Company, dated 
November 23, 1880, being the same contract mentioned in the second 
finding of fact hereinbefore set forth. And this deed recited that the 
premises therein conveyed were the same that had been cdnveyed to the 
said Pennsylvania Coal Company by Agnes A. Smull in deed dated 
December 10, 1885 ; subject to certain reservations ; together with* all 
the rights vested in the grantor under the conveyance to it from the 
said Agnes A. Smull before mentioned. And this conveyance was 
made subject to a certain indenture of lease of August 31, 1881, between 
McCoy and others, including Agnes A. Smull of the one part, and 
William Repp of the other part, and recorded in the recorder's office 
of Lackawanna County, in deed book No. 52, page 104, etc. 

Answer : Granted. 

5. • Inter alia, the said contract contained the following Conditions 
and stipulations: 
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"It is hereby agreed that the said coal in the said veins shall be 
mined in the same manner as the said lessee mines and works coal in 
the corresponding veins in and upon the said adjoining lands, now or 
hereinafter owned or leased by the said lessee." 

And also : "And it is further agreed that the said lessors shall 
have the privilege at aiiy time, by their agent or engineer, to enter upon 
the workings of the said lessee in and upon the said hereby demised 
lands, and to satisfy themselves of the correctness of the returns of the 
quantity of coal mined ; and if the said lessors may wish, at any time, 
to have more pillars left in the mines than it appears to be the inten- 
tion of the said lessees to leave, or than the said lessees may have left 
in similar workings in the said hereby demised premises, said lessors 
may by written notice to the said lessee, designate where, and in what 
manner such pillars are to be left." 

Answer: Granted. 

6. And the said contract also contains other provisions, among 
which are the following : "The grantors grant and demise all the mer- 
chantable coal lying and being in the veins in, under and upon the fol- 
lowing described tract of land of .such quality and thickness as now, 
or may hereafter be worked in and upon the lands now or hereafter 
owned or leased by the said party of the second part, its successors or 
assigns, adjoining the said land." 

Also : "And it is hereby further agreed that the said lessee shall 
not be Hable for any falling in of any part or parts, or all of the sur- 
face of the said hereby demised premises in consequence of the mining 
and removing of all of the said coal, and the said lessors shall indemnify 
the said lessee against any liability for any falling in of any surface of 
any lots on said demised premises the surface of which may have been 
sold by said lessors." 

Answer : Granted. 

7. And the aforesaid deed from the Pennsylvania Coal Com- 
pany to Wililam Miles, recorded in deed book No. 174, page 438, etc., 
as aforesaid, contained the following reservations and exceptions, con- 
cerning the coal underlying the undivided interest therein conveyed to 
said William Miles: "Excepting and reserving, however, unto the 
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said party of the first part, its successors aad assigns, all the several 
veins o£ coal in, under and upon said described lot of land the surface 
of which is hereby conveyed. And also the right and privilege of min- 
ing and removing the same by any subterranean process, and of making 
and driving tunnels, passages and ways under the surface for the pur- 
pose of mining any coal held by the said party of the first part, its suc- 
cessors or assigns, on said lands, or any adjoining lands, as fully and 
entirely as if the said party of the first part, its successors or assigns re- 
mained the owner in fee simple of said surface or said right of soil. 
And it is distinctly agreed that the exceptions and reservations afore- 
said have materially reduced the amount of the consideration of this 
indenture, and that any damage of any nature whatsoever that may oc- 
cur by reason of the mining of all said coal have, by such reduction, 
been fully liquidated and paid and satisfied in full. And the said party 
of the second part, for himself, his heirs and assigns, agrees by the 
acceptance of this indenture, to take the said surface, or right of soil, 
with the full knowledge that the coal thereunder has been, or may be, 
entirely mined out and removed, and that from such mining out and 
removal said surface and any improvements thereon may be injured 
or entirely destroyed; and that in this indenture there is no covenant, 
express or otherwise, that the said party of the first part, its succes- 
sors or assigns, will sustain the said surface either by vertical or lateral 
support; but, on the contrary, this indenture is accepted by the said 
party of the second part, for himself, his heirs and assigns, with the 
full knowledge, understanding and agreement, that the said party of 
•the first part, its successors and assigns, does not agree, undertake or 
otherwise covenant to support said surface either vertically or laterally, 
and the aid party of the first part, its successors and assigns, shall not 
in any event incur any liability whatever to the said party of tfie second 
part, his heirs and assigns, for any injury that may occur to said sur- 
face, or to any buildings or improvements now or hereafter erected, 
by reason of the mining and removal of all of said coal, or by reason of 
the driving of said tunnels, passages and ways, or by anything that 
may occur in connection therewith, or in consequence thereof." 

Answer: Granted. 

8. That under the terms and conditions of this contract the said 
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defendant company commenced the mining of coal on the said tract 
within about one year after the execution of the agreement, and have 
continued their operations until the present time.- 

Answer: Granted 

9. That until the first of the year 1905 the said mining was done 
substantially in accordance with the plaintiffs' understanding of v \ the 
contract between the parties, that is, about two-thirds of the coal in the 
vein was mined and removed by the defendant company, and the re- 
maining one-third was permitted to remain as pillars, for the support 
of the roof. Up to that time most of the mining on the tract was done 
in what is known as the Slope vein. At this time it came to the knowl- 
edge of the plaintiffs that in some particulars the defendant was dis- 
regarding the methods which should be observed in careful coal mining. 
That is, the defendant had removed the barrier pillars between the 
mines on this tract and the workings on the adjoining tract, and were 
not careful in placing the pillars in one vein parallel with and imme- 
diately beneath those in the vein above, nor directly under the pillars 
in the vein ^bove. The attention of the defendant company was called 
to these defects and they were notified to correct them. 

Answer: Refused. 

10. Later in the year 1905 it was learned by the plaintiffs that 
at a point known as Gildea's heading in the Slope vein, pillars known 
to the miners as seven, eight and thirteen, had been wholly removed; 
and at a point on the northerly corner of the said tract near the high 
school building, a large pillar known as No. 1, and so much of the 
coal immediately adjacent thereto, had been removed that the pillars 
in that vicinity were being crushed by the weight of the roof above. 
Upon inquiry concerning these facts from the agents and employes of 
the defendant company, it was learned that the company claimed the 
right to mine and remove all the coal under the surface of this tract of 
land, under the terms of the contract between the parties. 

Answer: Granted. 

11. That thereupon the present suit was commenced and by its 
answer, and upon the trial thereof in court the defendant openly avowed 
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its intention of removing all the coal in the vehis on this tract of land 
regardless of the consequences to the surface of the land. 

Answer: Granted. 

12. From the results so far visible from the removal of the pil- 
lars which has already taken place, there can be no doubt that if the 
expressed intentions of the defendant be carried into effect the surface 
of this tract of land will be rendered substantially valueless. 

Answer : Refused. There is no evidence to sustain this request 

13. That the surface of this land, by reason of its relation to the 
towns and villages in the neighborhood, is highly valuable, and can be 
readily sold at good prices for building lots, and even if a large amount 
of money should be realized by removing the pillars, it would still be 
a loss to destroy the surface by so doing. 

Answer: Refused. There is no evidence to sustain this request 

14. On the westerly side of the tract of land adjoining the land 
of the estate of Thomas Smith, deceased, now operated by Jermyn & 
Company, the defendant has for a distance of 300 feet removed the 
whole of the barrier pillar, so that the workings between the tracts 
communicate with each other, contrary to the provisions of the Act of 
Assembly. 

Answer : Granted. 

15. In the second and third veins connecting with the Old Forge 
shaft No. 1, the barrier pillars for the whole length of the line be- 
tween this and the land in said adjoining tract, for a distance of ninety- 
five perches, more or less, have been removed by the defendant, and 
nine pillars .adjoining the said barrier pillars have been wholly or in 
part crushed through from the siecond vein to the third vein on account 
of the removal of the barrier pillars. 

Answer: Granted. 

REQUESTS FOR CONCLUSIONS OF LAW. 

1. The grant of all the merchantable coal lying and being in the 
veins in, under and upon the land in question in this case, is not per se 
a release of surface support. 
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Answer : Affirmed. 

2. The grantee in the present case is entitled to take only such 
a portion of all the coal underlying the surface of this tract of land as 
has been clearly and expressly conveyed under all the terms of the 
contract, using these terms in the same sense in which they were un- 
derstood at the same time the contract was made. 

Answer : Affirmed. 

3. That the provisions and stipulations of the contract relating 
to the manner of mining the coal, requiring it to be mined as the de- 
fendant was then mining coal on adjoining lands, exclude the propo- 
sition that the company has the right to mine and remove all the coal 
in the veins. 

Answer : Refused. 

4. The language employed in the contract, giving the lessors a 
right to examine the mines, and to increase the number, location or ex- 
tent of the pillars that were to be left in the mines, is wholly incon- 
sistent with the defendant's claim that it has the right to mine and re- 
move all the coal. 

Answer : Refused. 

5. A tenant in common has no right to convey or release mineral 
rights or interests to the prejudice of his co-tenant's rights. 

Answer : Affirmed as a general proposition of law. But a tenant 
in common may convey his interest and thus substitute his vendee to 
his interest in the property. 

6. The release of the right of surface support by William Miles 
would be void as to his co-tenants even when operative as to him. 

Answer : Affirmed. 

7. The release of surface support in the deed from the Pennsyl- 
vania Coal Company to William Miles is expressly restricted by the 
terms of the deed itself to the interest in the land therein conveyed. 

Answer: Refused. 

8. That the removal of the barrier pillars between the mines on 
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the adjoining tract of land was a violation of the spirit of the contract 
between the parties in this case. 

Answer : Refused. There was no law requiring barrier pillars to 
be left when the lease was made. 

9. The plaintiffs are entitled to an injunction restraining the 
defendant company from mining and removing more than two-thirds 
of the coal in the veins in, under and upon the tract of land described 
in the plaintiff's bill in this case. 

Answer : Refused. 

DISCUSSION. 

Upon the argument counsel for the plaintiffs urge with great earn- 
estness that we were clearly in error in our views as expressed in our 
opinion in refusing a preliminary injunction with reference to the effect 
of the language used in the reservation in the deed from the Penn- 
sylvania Coal Company to William Miles, made in 1899. After giving 
the matter full consideration we cannot come to that conclusion. In 
the so-called reservation we find something more than a mere reser- 
vation, viz., an agreement on the part of Miles with reference to the 
matter of surface support in these words : "And it is distinctly agreed 
that the exceptions and reservations aforesaid have materially reduced 
the amount of the consideration of this indenture, and that any damage 
of any nature whatsoever that may occur by reason of the mining of all 
said coal have, by such reduction, been fully liquidated and paid and 
satisfied in full. And the said party of the second pari, for himself, 
his heirs and assigns, agrees by the acceptance of this indenture, to 
take the said surface, or right of soil, with the full knowledge that 
the coal thereunder has been, or may be, entirely mined out and re- 
moved ; and that from such mining out and removal said surface and 
any improvements thereon may be injured or entirely destroyed; and 
that in this indenture there is no covenant, express or otherwise, that 
the said party of the first part, its successors or assigns, will sustain 
the said surface either by vertical or lateral support ; but, on the con- 
trary, this indenture is accepted by the said party of the second part, 
for himself, his heirs and assigns, with the full knowledge, under- 
standing and agreement that the said party of the first part, its suc- 
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cessors and assigns, does not agree, undertake, or otherwise covenant 
to support said surface either vertically or laterally, and the said party 
of the first part, its successors and assigns, shall not in any event incur 
any liability whatever to the aid party of the second part, his heirs and 
assigns, for any injury that may occur to said surface, or to any build- 
ings or improvements now or hereafter erected, by reason of the mining 
and removal of all of said coal, or by reason of the driving of said tun- 
nels, passages and ways, or by anything that may occur in connection 
therewith, or in consequence thereof." 

Nothing could be clearer than that Miles, for himself and his heirs, 
by the acceptance of that deed, waived all right to surface support, and 
as his heirs own the majority of interests in the property they have no 
standing to seek an injunction against the defendant. So we adhere 
to our opinion that for this reason an injunction should be refused. 

Furthermore, the defendant is a tenant in common with all of the 
plaitiffs iq the ownership of the coal, and regardless of this deed we 
doubt if an injunction should issue. Injunctions are rarely issued as 
between tenants in common. "In some cases a court of equity will 
grant an injunction in favor of one contestant against another to prevent 
waste, but this jurisdiction is sparingly exercised, and the court will 
grant an injunction only where the waste complained of is malicious 
"or destructive or attended with peculiar circumstances warranting such 
relief": 17 Am. & Eng. Ency. of Law, 705. 

But as we said in our former opinion we think the defendant has 
the right to mine the coal regardless of the effect upon th* surface, 
under the terms of the lease. We expressed our views fully upon this 
question in refusing the preliminary injunction, (Miles vs. Penn. Coal 
Co.* 214 Pa., 544), and we do not see that we can now add anything 
further upon the question. There is no other question in the case and 
further discussion is unnecessary, 

Let a decree nisi be entered, with notice -to the parties that excep- 
tions may be filed if desired, in accordance with the equity rules. 



Whether or not it is negligence for a passenger on a street car to 
permit his arm to project slightly beyond the side of the car is held, in 
Georgetown & T. R. Co. vs. Smith (D. C. App.) 5 L. R. A. (N> S.> 
274, to be a question for the jury. 
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In the Court of Common Pleas of Lackawanna County. No. 837, Sep- 
tember Term, 1906. 
RULE TO DISCHARGE DEFENDANT 
A. W. Bertholf vs. Richard Little. 
Mr. C. B. Gardner, for plaintiff. 
Mr. John F. Scragg, for defendant. 
Opinion by Kelly, A. L. J., November, 1906. 

When special damages are alleged special bail may be required. 

Loss of earnings is a special loss which does not necessarily result from 

the publication of a libel, although it naturally and probably may 

result. 

This is an action for damages on account of an alleged libel pub- 
lished in "The Scrantonian," a newspaper owned and edited by the de- 
fendant. The plaintiff, in his statement, after first alleging the publi- 
cation of the article complained of and setting it out in full, alleged 
that by reason of the publication he "has been brought into reproach 
and ill repute and has suffered in character, in injured feelings of humil- 
iation, professional standing and reputation, and loss of clients and 
earnings in his profession as an attorney at law, and otherwise, in dam- 
ages to an amount equal to and exceeding the sum of twenty-five; 
thousand dollars." The ground upon which the defendant bases his 
right to be discharged upon common" bail is that the plaintiff's statement 
does not set out any claim for special damages. 

We do not think the defendant's ground is tenable. The state- 
ment does declare for special damages. It declares for loss of clients, 
and earnings in his profession as a lawyer. This is sufficient. Loss 
of earnings is a special loss which does not necessarily result from the 
publication of a libel, although it naturally and probably may result. 
It is only such damages as the law presumes will necessarily flow from 
the wrong complained of that we may properly designate as general 
damages : 5 Am. & Eng. Ency., PI. & Pr., 720, et esq. ; Pepper & 
Lewis' Dig. of Dec, 18625, et esq. The only differtnce between gen- 
eral and special damage is, that the former necessarily results from the 
wrongful act, while the latter does not, the wrongful act being still the 
natural and proximate cause of both : Bristol Mfg. Co. vs. Gridley, 28 
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Corin.,-20i. We held in -Ripple vs. Little, 5 Lacka. Jur., jg&rthat when 
special damages are alleged special iail may be required. 
Rule discharged 



The Supreme Court of Iowa held, in the case of German Savings 
Bank vs. Fritz, that where, in an action by a bank for slander consist- 
ing of an imputation on its credit, no connection was shown between 
the alleged slanderous communication and a subsequent run on the 
bank, it was proper for the court to exculde the evidence relating to the 
run and limit the jury to a consideration of damages to the bank's busi- 
ness reputation, and that where special damages sustained by a bank 
Were due to the repetition of a slander concerning its credit by persons 
to whom defendant made his statements derogatory to the bank, such 
repetitions being actionable in themselves, the consequences thereof 
were not chargeable to the defendant. 



Statutes legalizing school bonds previously voted upon by cities 
rfer Wghrschool^nd graded-school houses, under the provision of Minn. 
Gen. Laws i 893, chap. 204, p. 333, and acts ameiidatory thereto, are 
held, in State ex rel. Board of Education vs. Brown (Minn.) 5 L. R. A. 
fN. S») 327, to be curative acts; arid not special legislation in conflict 
With the Constitution of the state. 



Where, under the state law, a chattel mortgage must be recorded 
to be valid against creditors, it is held, in First Nat. Bank vs.Connett 
(C. C A, 8th G.) 5 L. R. A. (N. S.) 148, that it is required to be re- 
corded within the meaning of the amendment of 1903 to section 63a 
of the- bankruptcy act, defining an illegal preference, where the other 
conditions concur, as a ^transfer by an insolvent within four months 
of the filing of a petition in bankruptcy against him, and providing 
that, where the preference is in a transfer, the period of four months 
shall not expire until four months after the recording or registering 
of the transfer, if by law such recording or registering of the transfer, 
if by law such recording or registering is required. 
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In the Court of Common Pleas of Lackawanna County. No. 5*7, Jamr 

ary Term, ipo6. 

RULE FOR JUDGMENT QN SPECIAL VERDICT. 

Otto D. Meyers vs. The County of Lackawanna 

A Justice of the peace has no jurisdiction in an action against the county to 
recover costs of a magistrate in criminal cases instituted before him. 

If an alderman has no jurisdiction, a court of Common Pleas has none upon 
appeal. The act of 19 May 1887, P. I* 188, refers only to costs of pros- 
ecutions in cases of misdemeanors, wife desertions and surety of the 
peace. The act of 31 March, 1860, P. L*. 445, Sec. 64, clearly fixes the 
liability of the county to pay the costs of prosecution in all cases of 
felony which resulted in verdicts of acquittal. There is nothing in the 
act of 25 May, 1897, P. I* 89, which authorizes the grand and petit 
Jury to dispose of the question of costs in all cases of larceny where 
the value 'of the property alleged to have been stolen is less than ten 
dollars, which affects the liability of the county in cases of felony un- 
der the act of 1860. 

The basis of liability is the termination of the prosecution either by the ig- 
noring of the bill of indictment bv the grand jury, or by a verdict of 
a petit jury and sentence of the court thereon. 

An order suspending sentence in a case in which the defendant had been 
convicted of a misdemeanor was held to be a sentence. 

The county is liable in all cases of Burety and wife desertion by virtue of 
the provisions in the second section of the act of 1887. 

VERDICT. 

Now, September 27, 1906, we, the jury empannelled in the above 
entitled case, do say we find the following facts : 

1. That in the case of the Commonwealth vs. Mary Savage, infor- 
mation was made before the plaintiff as an alderman of the City ot 
Scranton, and ex-officio Justice of the Peace, of Lackawanna County, 
on the 3rd of November, 1899, on complaint of James Durkin, charg- 
ing her with the crime of larceny; that a warrant was issued by the 
plaintiff and the defendant was arrested and brought before him, hear- 
ing was had, witnesses were heard, and. the defendant was held in bail 
for her appearance at the Court of Quarter Sessions and that she en- 
tered bail for her appearance; a transcript was sent to the Court of 
Quarter Sessions, a bill of indictment was prepared and submitted to 
the grand jury, and on the 30th of November, 1899, a true bill was 
found; on the 17th day of April, 1900, the defendant was found not 
guilty by a jury and the jury in their verdict directed the prosecutor, 
James Durkin, to pay the costs ; on the 21st day of April, 1900, a capias 
was issued for James Durkin which was returned on the 5th day of 
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January, 1901, non est inventus by. the- sheriff of the county-; that the 
fees of the alderman in this case amounted to $3.55 ; that the record of 
the case in the Court of Quarter Sessions will be found in No. 247, 
December Session, 1859. 

2. That in the case of the Commonwealth vs. Mike Miller informa- 
tion was made before the magistrate on the 6th of May, 1901, upon the 
complaint of Charles Ascavage, charging the defendant with assault 
and battery ; that a warrant was issued and the defendant arrested and 
brought before the alderman, that a hearing was had, witnesses were 
heard, and the defendant was held to bail to answer in the Court of 
Quarter Sessions, that he gave bail for his appearance, and that a 
transcript was sent in to the Court of Quarter Sessions, that and in- 
dictment was prepared and submitted to the grand jury, and that a 
true bill was found on the 13th of May, 1901, and on the 9th of March, 
1901, the defendant was tried hefore a jury and found not guilty, and 
the jury by their verdict directed that Charles Ascavage pay the costs ; 
that on the 12th of October. 150 1, a capias was issued for him which 
was returned by the sheriff non est inventus ; that the fees of the al- 
derman amounted to $3.95 ; that a record of the case will be found in 
No. 319,. J_une Sessions, 190.1, in the Quarter Sessions of this county. 

3. That in the case of the Commonwea'th vs. Alfred Rossiter in- 
formation was made before the megistrate on the 17th of August, 1901, 
on complaint of Henry S. Parks, charging the defendant with assault 
and battery ; that a warrant was issued, the defendant arrested and 
brought before the magistrate and the defendant entered bail before 
another magistrate for his appearance at court; that a transcript was 
sent into the Court of Quarter Sessions and an indictment found, the 
defendant was tried and found not guilty on the 12th of March,' 1502, 
and that the jury in their verdict directed that Alfred Rossiter pay 
two-thirds of the costs and H. S. Parks pay one-third of the costs ; 
that on the 12th of April. 1902, a capias issued for Alfred Rossiter 
which was returned by the sheriff on the 19th of September, 1903, non 
est inventus; that the Prosecutor Parks paid one-third of the costs 
which the jury directed him to pay ; that the fees of the alderman 
amounted to $3.10, one-third of which he received, leaving his fees 
unpaid $2:06; that a record of this case will be found in No. 82. ApriT 
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Sessions; 1902, in the Court of Quarter Sessions of this county. 

4. That in the case of the Commonwealth vs. Charles Barrett, 
information was- made before the magistrate on. the 24th of March* 
1902, on complaint of L. Tyler Connolly, charging the defendant with 
negligence by bailee ; a warrant was issued, defendant brought before 
the alderman, a hearing had, witnesses were, sworn, defendant wis 
required to give, bail, in default of which he was committed to the 
county jail to await. trial; that a transcript' was sent into the Court of 
Quarter Sessions and a true bifl was found by the grand jury on the 
6th of May, 1902, and on the 2nd of December, 1902, the defendant was 
tried before a jury and a verdict of not guilty was rendered and the 
prosecutor, L. Tyler Connolly, directed to pay the costs; and that on 
the 19th day of March, 1903, the court made an order remitting the 
costs which had been imposed by the verdict of the jury upon the 
prosecutor; that the fees of the alderman in this case amounted to 
$4.60 ; that a record of the case will be found in No. 386, June Sessions, 

1902, in the Quarter Sessions of this county. 

5. That in the case of the Commonwealth vs. Emil E: Lawrence* 
information was made before the magistrate on the 22nd of June* 1903* 
on complaint of Anthony Suscavage, charging the defendant with as- 
sault and battery; a warrant was issued, the defendant was brought 
before the alderman, a hearing was had, witnesses heard, the defend 1 * 
ant was held to bail for his appearance at court, and*in default of bail 
he was committed to prison, but later gave bail for his appearance at 
court ; that a transcript was sent into the Court of Quarter Sessions, 
indictment was found by the grand jury on the 23rd of September* 

1903, and on the 23rd of October, 1903, the defendant was tried be- 
fore a jury in the Court of Quarter Sessions and a verdict of not 
guilty was /yndered, the defendant was directed to pay the costs ; that 
thereupon the same day a capias was issued for rte defendant which 
was returned by the sheriff on the 30th day of December, 1903, non 
est inventus; that the fees<of the alderman in this case amounted to 
$5.10.; that a record of the case is to be found in No. 401, October Ses- 
sions, 1903, in the Court^f Quarter Sessions of this county. 

6. That in the <case of the Commonwealth vs. Mike Churilla, in- 
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formation was made before the magistrate on the nth^of July, 1904, 
upon complaint of John Lucas, charging the defendant with threats to 
kill ; that a warrant was issued, defendant arrested *nd brought before 
the alderman where he waived a hearing and gave bail for his appear- 
ance at Court of Quarter Sessions; that a transcript was sent into the 
Court of Quarter Sessions, and the case came on to be heard on the 
15th of October, 1904, when it was directed that the proceedings be dis- 
missed and the prosecutor, John Lucas, pay the costs, but that after- 
wards, to wit, on the 24th of March, 1905, the court made an order 
remitting. the costs which had been imposed upon John Lucas; that 
in the case the fees of the alderman ainounted to $3.60; that a record 
of the case will be found in No. 258, October Sessions, 1904, in the 
Court of Quarter Sessions of this county. 

7. That in the case of the Commonwealth vs. Louis Sidian, in 
formation, was made before? the magistrate on the 15th of June, 1904,. 
upon complaint of Joseph Volpee,, charging the defendant with the. 
sale of intoxicating Kquors on Sunday;- warrant was issued, defendant 
arrested, brought before the alderman and a hearing was had and wifc 
nesses heard', and the defendant Was required to give bail for his ap- 
pearance in the Court of Quarter Sessions, which he did, and that a 
transcript was sent into the Court of ^Quarter Sessions, an Jridictriient 
was prepared &nd presented to the grand jury who found a true bill- 
on the 26th of September, 1904, and on the 20th of October, 1904, the 
case was tried in the Court of Quarter Sessions and a verdict of not 
guilty was rendered, and in the verdict Joseph Volpee,. the prosecutor 1 , 
was directed to pay ftie costs* atid that the said Joseph. Volpee was 
sentenced by the said court to pay the costs of prosecution ana stand 
committed until the sentence be complied with; that the aldernian^ 
tosts amounted to $3.80; that k retotdoi this case will be found at No. 
270; October Sessions. 1904, in the Court of Quarter Sessions of thte 
county* * 

8. That in the case of the Commonwealth vs. John Smith, infor- 
mation was made before .the magistrate on the 27th of July, .1904,.. on 
complaint of Margaret Smith, charging the defendant, with non-sup- 
port ..and desertion, and a warrant was issued and the defendant ar- 
rested and brought before the alderman, a hearing was had and the 
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defendant was required to give bail for his appearance at court, and 
that he finally gave bail for his appearance ; that the case was "heard 
on the. 22nd of October, 1904, after the transcript had been sent into 
the Court of Quarter Sessions, and John Smith was directed to pay 
the costs of prosecution and pay his wife $20.00 per month, to .com- 
mence the first day of November, 1904; that later, on the 16th day of 
March, 1905, the order of the court was modified so as to require the 
defendant to pay his wife $15.00 per month, each party to pay his or 
her own costs; that the fees of the alderman in this case amounted to 
$4.30 ; that a record of the proceedings will be found at No. 272, Oc- 
tober Sessions, 1904, in the Court of Quarter Sessions of this county. 

9. That in the case of the Commonwealth vs. Martin Matunus, 
information was made on the 24th of December, 1904, before the mag- 
istrate, on complairit* of M. J. Mc Andrew, charging the defendant with 
larceny; that a warrant was issued, defendant arrested and brought 
before the alderman, a hearing was had and witnesses heard, and the 
defendant was held to bail for his appearance at court ; that he en- 
tered bail and a transcript of the case was sent to the Court of Quarter 
Sessions of Lacka wanna county, and a bill of indictment was presented 
to the grand jury, who returned a true bill on the 9th of January, 
1905, and on the 7th of June, 1905, the defendant was tried before a 
petit jury and found guilty, and on the 10th of June, 1905, sentence was 
suspended by the court upon the payment of costs by the defendant; 
that the. fees, of -the alderman in this case arbopnted to $4.00; that a 
record/of the case will be found at No. 93, February Sessions, 1905, 
in the -Court of Quarter Sessions of this county. ; 

id. That in the case of the Commonwealth vs. John Padden, in- 
formation was made by Catherine Padden before 'the magistrate, 
charging tile defendant with having made threats to do her bodily 
harm; that a wafrant was issued* the defendant airffested- and brought 
before the magistrate on the 8th of December; 1964, and a hearing was 
had, witnesses were heard, and tjie magistrate required the defendant 
to give Kail for his appearance at court, in default of 'which he was com- 
mitted, but later gave bail for his appearance,- aftd a transcript of the 
case having been sent into the Court of Charter Sessions, tftg case came 
on for a hearing on the 4th of February, 1903, that the court or- 
dered that the case be marked off list; thfat the fees ot the alderman 



Digitized by LjOOQIC 



46 LACKAWANNA JURIST. 

m.this case amounted to $3:70; that a record of the case-will be found 
at No. 97, February Sessions, 1905, in the Court of Quarter Sessions of 
this county. 

And the jurors, being-ignorant, in point of law, on which side they 
ought upon these facts to find the issue, do find that if upon the facts 
aforesaid, the court be of: opinion that, as a matter of law, the plain- 
tiff is entitled to recover all or any part of his official fees, set forth in 
the foregoing findings of fact, they do find for the plaintiff, in such a 
sum as shall be equal to such part of the official fees, claimed by the 
plaintiff, and set forth in the foregoing findings of fact, as to which he 
shall be entitled, upon the. facts aforesaid; but if the court be of the 
opinion that, under the facts, so found, as aforesaid, the plaintiff is not 
entitled to recover for any part of the official fees aforesaid, so claimed 
by him, then they do. find for the defendant. 

Mr. George :D. Taylor* for plaintiff. 

Mr. John J. Toohey, County Solicitor and Mr. J. W. Carpenter, 

Attorney for County Controller* for defendant. 

Opinion by Kelly, A. E. J., March 2, 1907. 

The questions presented by the record in this case relate (1) to 
the liability of the county* for the payment of a magistrate's costs in 
certain criminal cases instituted before him, and (2) to the jurisdic- 
tion of a justice of the peace to entertain a suit against the county 
for their recovery. As we have concluded that a justice has no juris- 
diction in such a suit we might very properly enter judgment for the 
defendant without considering anything else, because this suit was 
begun before an alderman- of the City of Scranton and it is k well 
known rule of law that if the alderman had no- jurisdiction in it the 
Court of Common Pleas has none upon appeal. It is desired, how* 
ever, to have all the questions passed upon and in view of the im- 
portance of them to the magistrates and constables of the county we 
think it right to consider them all. 

In all of the cases the prosecutions were instituted before the 
plaintiff as a committing magistrate and the suit is for the recovery 
of his costs as such. For convenience we have numbered the para- 
graphs of the special verdict, and we will consider each in its order. 
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In the first paragraph the jury finds that a warrant was sworn 
out before the plaintiff as a committing magistrate charging the ac- 
cused with the crime of larceny; that after hearing the accused was 
held to bail, a transcript sent in, and an indictment found by the grand 
jury ; that at the trial the defendant was acquitted and in the verdict of 
the petit jury the prosecutor was directed to pay the costs ; and that a 
capias was issued for the prosecutor which was returned by the sheriff 
non est inventus. The right of the committing magistrate to collect 
his costs from the county in this case is not affected by the provisions 
of the Act of 19 May,. 1887, P. L. 138, because that Act refers only to 
costs of prosecutions in cases of misdemeanors, wife desertion and 
surety of the peace. The provisions of the Act of 31 March, 1860, 
P. L. 445, Sec. 64, governs. It is there provided that "the costs of 
prosecutions accruing on all bills of indictment charging a party with 
felony, shall, if such party fee acquitted by the petit jury on the tra- 
verse of the same, be paid by the county." This statute clearly fixes 
the liability of the county to pay the costs of prosecution in all cases of 
felony which result in verdicts of acquittal, and makes the county liable 
for the costs in the case under consideration. There is nothing in the 
Act of 25 May, 1897, -P- L. 89, which authorizes the grand and petit 
jury to dispose of the question of costs in all cases of larceny where the 
value of the property alleged to have been stolen is less than ten dol- 
lars, which affects the liability of the county in cases of felony under 
the Act of i860, supra. The evident purpose of that Act was to give 
juries jurisdiction over costs in petty larcenies by way of punishment 
of the parties in proper cases,- and not to affect the liability of the 
county for costs as fixed by the Act of i860. Any other construction 
would deprive the officers of their costs entirely if the parties upon 
whom they were imposed were discharged without paying them, be- 
cause the Act only pro ides for payment by the county in the event 
of a conviction of a defendant who is sentenced to pay them and after- 
wards discharged without doing so. We can find nothing in the Act 
of 1887 which would warrant us in finding such an intent. 

In the second paragraph of the verdict that finding is with refer- 
ence to a prosecution for a misdemeanor instituted in the usual and 
regular manner which resulted in a verdict acquitting the defendant 
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and imposing the costs upon the prosecutor, naming him, for whom a 
a capias issued which was returned non est inventus. The argument 
for the plaintiff is that in this state of the record the county is liable 
under the provisions of the Act of 1887, supra, which provides that 
"the costs of the prosecution accruing in every case of misdemeanor 
in any of the courts of Quarter Sessions of the peace of this Common- 
wealth shall, on the termination of the prosecution by the bill of in- 
dictment being ignored by the grand jury, or by a verdict of a traverse 
jury and sentence of the court thereon, be immediately chargeable to 
and paid by the proper county." We do not coincide with this view. 
The basis of liability is the termination of the prosecution either by 
the ignoring of the bill of indictment by the grand jury, or by a ver- 
dict of a petit jury and sentence of the court thereon. In this case there 
has been no sentence of the court upon the verdict and the condition 
precedent to the liability of the county does not exist. The language 
of the statute is plain and no rules of construction can be resorted to. 
Unless the verdict is followed by sentence the county does not become 
liable. The meaning of the word "sentence" as used in the Act ha9 
been construed by the Supreme Court and will be referred to later. 

The case referred to in the third paragraph of the verdict is cov- 
ered by the same rule as that referred to in the second, and for the 
reasons just stated we hold that the county is not liable. 

In the fourth the case was one of a prosecution for misdemeanor 
which finally resulted in a verdict acquitting the defendant and impos- 
ing the costs upon the prosecutor. The court made an order remitting 
the costs which had been directed to be paid by the prosecutor. The 
question is, was the order of the court remitting the costs a sentence 
within the meaning of the Act of 1887. We think it was. The mean- 
ing of the word "sentence" as used in the Act was considered in the 
case of Wright vs. Donaldson, et al., 158 Pa., 88, and it was held that 
an order suspending sentence in a case in which the defendant had been 
convicted of a misdemeanor was a sentence. Mr. Justice Williams, in 
his opinion, adopted the definition of "sentence" as given in Anderson's 
Hand Dictionary, viz. : "A final determination by a criminal court, or 
by a court of admiralty." The order of the court remitting the costs 
was to the effect that the prosecutor was released from the obligation 
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erf paying them. For some sufficient reason the court was of the opin- 
ion that the part of the verdict which imposed the costs upon him 
should not be enforced. The order might just as well have been one 
suspending sentence upon the; prosecutor, and then the case would have 
been within the very letter of the decision in Wright vs. Donaldson, but 
the order as made was to the same practical effect, and brings the case 
within the same principle. Even technically we can see no difference. 
If the order had been one setting aside so much of the verdict as im- 
posed the costs upon the prosecutor then, technically, we might have a 
different ease. When the order remitting costs was made the whole 
prosecution ended, and the case was finally disposed of. The order was 
a "sentence," or final determination of the case, and the county became 
liable' for the costs. 

The county is not liable under the facts as found in the fifth para- 
graph of the verdict for the reasons stated in our discussion under the 
second. 

The sixth refers to a case of surety of the peace which was dis- 
posed of by the court making an order dismissing the proceedings and 
directing the prosecutor ro pay the costs, but subsequently an order 
was made remitting the costs. We have already considered the effect 
of such an order where costs have been imposed by a petit jury, but re- 
gardless of the effect of such an order the county is liable in all cases 
of surety and wife desertion by virtue of the provisions in the second 
section of the Act of 1887, which provides thar, "The costs of the of- 
ficers, including the costs of the justice of the peace and constable, in 
all cases of wife desertion and surety of the peace, shall be charge- 
able to and paid by the proper cornty as soon as the case is disposed 
• of by the order of the court." This makes the county liable in the first 
instance: as soon as the case is disposed of, even though there may he. 
f rather steps taken to collect from the parties liable rnder the order 
of the court in disposing of the case: . Allen vs. Del. Co. t 161 Pa. 550. 

. , We think the county is liable on the facts found in the seventh 
paragraph* The offense charged was a misdemeanor, the verdict of. 
the : petit Jury was not guilty and that the prosecutor pay the costs, 
and the prosecutor was sentenced to pay costs. Whether he paid them 
or was discharged without doing so doc^s not appear and it is not ma- 



Digitized by LjOQQIC 



50 LACKAWANNA JURIST. 

terial, because the sentence fixed the liability of the county under the 
provisions of the Act of 1887. 

The county is liable in the case referred to in the eighth paragraph. 
It was a case of desertion, and, like a case of surety, the county be- 
came liable when the case was disposed of, under the terms of the Act 
of 1887, as already stated. 

The county is not Jiable in the case mentioned in the ninth para- 
graph. The defendant was convicted of larceny, and sentence was sus- 
peded upon payment of costs. The Act of 1887 does not apply be- 
cause the charge was one of felony. The suspension of sentence was 
on condition that defendant pay the costs. If he has complied with 
the condition the plaintiff will have no difficulty in getting his costs, 
and if he has not complied he, should be brought in for sentence. 

In the tenth the county is not liable for the reason that the case 
has not been disposed of by the court. Marking a case "off list" does 
not dispose of it. It may be put on the list again by leave of court. At 
any rate there is no statute which imposes liability under such circum- 
stances. 

As to the question of jurisdiction. The civil jurisdiction of a jus- 
tice of the peace or alderman is statutory only. There is no presump- 
tion of jurisdiction nor will jurisdiction be extended by inference or im- 
plication: 15 Am. & Eng. Ency. of Law, 19. We can find no statute 
which confers jurisdiction in a case of this nature. The contention is 
that jurisdiction is given by the Act of 20 March, 1810, Sec. 1, 5 Sm. L. 
161, which provides that justices "shall have jurisdiction of all causes 
of action arising from contract, either express or implied," where the ' 
sum demanded shall not exceed the sum of $100, etc. But the term 
"contract" as used in the Act means a contract in the ordinary sense, 
an agreement between the parties. And the implied contract as stated 
in the Act has reference to ?. contract implied in fact, which may ex- 
ist in the absence of any express or formal contract and may be shown 
by the acts of the parties or from the surrounding circumstances, and 
not to a contract implied in law, without regard to the intentions of 
the parties. The latter are constructive or quasi contracts and are 
legal factions adopted for the purpose of enforcing legal duties 
by actions ex contractu, where no actual contract exists, either 
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express, or implied: 15 Am. & Eng. EnCy. of Law, 1078. In 
construing the words "a contract express or implied," as used in a 
statute abolishing imprisonment for debt, it was held in People vs. 
Speir, 77 N. Y., 144, that a contract within the meaning of the Act 
must be one resulting, from the voluntary arrangement of the parties, 
and not one implied by law for the purpose of giving a remedy for a 
wrong, and that the implied contract referred to in the statute was one 
where, although not expressed in words, the intentions of the parties 
to the contract may be presumed from their acts and the surrounding 
circumstances. 

In Ziegler vs. Gram, 13 S. & R. 102, where the question of a jus- 
tice's jurisdiction under the Act of 1810 was under consideration, Mr. 
Justice Gibson said that "in jurisprudence the word contract is gener- 
ally used to denote a bargain or agreement; and it is plain, that in 
these Acts of Assembly it was used in that sense by the Legislature, 
who .had in view those contracts which arise immediately out of a 
course of dealing between the parties, and not that sort of contract that 
.arises remotely out of the compact of government." This language is 
quoted by Huston, J., in Com. vs. Refolds, 17 S. .& R., 559, and is 
referred to in Zell vs. Arnold, 2 P. & W., 292, and in Montgomery vs. 
Poorman, 6 W. 384. In Walton vs. Larch, et al., 2 North Co. R., 388. 
it was specifically held that a justice of the peace had no jurisdiction in 
a suit brought before him by another justice to recover fees from a 
county, the identical question we have here. To the same effect was 
the decision in Ketchledge vs. Wyoming Co., 24 C. C. R. 7. We can 
find no authority to the contrary. In The County vs. Schock, 1 13 Pa. 
373, and The County vs. Serrimel, 124 Pa. 358, cited by plaintiff's coun- 
sel, this question was not raised nor in any way alluded to. 

We hold, therefore, that the alderman had no jurisdiction, and 
it necessarily follows that we have none on appeal. The rule for judg- 
ment for the defendant is made absolute. 



A statute forbidding .the resale of tickets to places of amusements 
at a price higher than that originallv placed upon them is held, in Ex 
parte Quarg (Cai.) 5 L. R. A. (N. S.) 183, to violate the constitutional 
right of property, where, by statute, the ticket is at least an irrevocable 
license to the purchaser to be in the place of amusement during the per- 
formance. 



Digitized by LjOOQIC 



52 , LACKAWANNA JURIST. 

In the Court of Common. Pleas No. 2*, Philadelphia County. No. 2782, 

December Term, 1906. 
PETITION TO RESTRAIN COUNTY COMMISSIONERS 
PRINTING NAME ON PRIMARY ELECTION BAL- 
LOT AS A CANDIDATE THEREON. 
Blumberg, et at,, vs. Blankenburg, et <d. t County Commissioners. 

Uniform primaries — Official hallo* — Petition to rastr*in County Commission- 
ers from orintinsr thereon names of persons not qualified for election — 
Act of February 17, 1896. 

A; citizen, taxpayer and qualifed elector of a political party, and resident in 
an election district of the City of Philadelphia, may file a petition in the 
nature of a bill in equity, to restrain the Countv Commisisoners * f rom 
printing 1 on the official ballots for a primary election the n«me of a per- 
son not duly Qualified for election under the Uniform Primaries Act of 
February 17. 1906. P. L. 36. 

An answer by an elector tinrter oath to «uch bill or DetiMon that he is a quali- 
fied member of a stated political party is conclusive, unless overcome 
by proof. 

Any candidate duly Qualified for « stated office may be made the nominee of 
a political party, although he himself is not a member thereof. 

Where a person duly qualified for a given office is proposed for nomination 
by petition to the Commissioners to place his name upon the official 
primary ballot, duly signed by the required number of qualified elec- 
tors to such office, hp is entitled to have his nam* placed on such offi- 
cial ballot, although one or more of hi* sicmers Join at the same time 
witb others who are of a different political party, of which they are 
not oua11*ed electors,- in petitioning that his name be placed on the 
official ballot of the latter. 

If upon investigation it appears that after the cancellation of the signatures 
of alleged aualifed elector* uoon the around that in fact and in law 
they were not dulv qualified, the names of a sufficient number of quali- 
fied electors are not left on the patition, the petition will be adtudged 
invalid and ineffective; and the County Commissioners may be re- 
strained from printing on the official ballot the name proposed. 

The County Commissioners are without power to decide dispute* raised as 
to the truth and arood faith of petitions presented to them under the fifth 
section of the Uniform Primaries Act. and a court of competent Juris- 
diction may exercise the power of raeulating and adjusting the pro- 
cedura in rr»*tWs **f no^ina***"! and election to public office nr% ~~ > 
conform to tha provisions of the Uniform Primaries Act and the law 
of the Commonwealth. 

In a case where the relief specifically prayed for by petition or bill filed is 
not warranted by the proofs, whilst at the same time there is made to 
appear a case requiring the interference of a court, to the end that Jus- 
tice may be done, an order may be made under the prayer for gen- 
eral relief. 

Mr. E. M. O'Brien, for plaintiffs. 

Mr. G. J. Edwards, Jr., for Charles Krengel. 
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Mr. John H. Fow, for County Commissioners. 
Opinion by Wilbank, J., January 12, 1907. 

The few hours at our disposal are not sufficient for as full a dis- 
cussion of the question raised as the case warrants. 

The question is raised by petition presented by Samuel J. Blum- 
berg and Max Deutsch, as citizens, qualified electors of the Republican 
party and taxpayers, residing in the Fifth ward of the City of Phila- 
delphia, naming Rudolph Blankenburg, Edward A. Anderson, and 
Howard A. Chase, County Commissioners of Philadelphia, and Charles 
Krengel, as defendants. We have before us this petition and the sep- 
arate answer of Charles Krengel, duly sworn to, with the oral answer 
made at bar by the County Commissioners through their attorney, and 
'he proofs produced at the hearing. 

The petitioners aver that on or about January 5, 1907, a paper 
signed by ten persons was filed with the County Commissioners, pray- 
ing that the name of Charles Krengel, one of the defendants, as can- 
didate for the office of Common Councilman in the Fifth ward, be 
placed on the Republican official ballot for the primary election to be 
held January 26, 1907 ; that the said Krengel is not a* member of the 
Republican party; that the petition for the nomination referred to is 
not signed by ten qualified members of the Republican party ; that of 
the ten said signers, three, to wit, John A. Sisk, Benjamin Dintenfass 
and Edward E. Abrams, had, as qualfiied City party electors, signed a 
petition for the placing of the name of Krengel on the City party ballot 
in the same district and for the same office. 

The petition prays that Rudolph Blankenburg, Edward A. An- 
derson and Howard A. Chase, commissioners as aforesaid, be re- 
strained from printing any Republican ballots for the said primary 
election on which the name of Charles Krengel shall appear as a can- 
didate for the office named ; and for general relief. 

The answer of Charles Krengel, made under oath, av.ers that he 
is a member of the Republican party, and denies the averment to the 
contrary: and avers that he voted for all of the Republican candidates 
at the general election held in Philadelphia on November 6, 1906; that 
he is advised by counsel and believes that he is eligible as a candidate 
for election to the office of Common Councilman from the Fifth wara 
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on the ticket of any political party, and that there is no provision in the 
Uniform Primaries Act which prohibits his being a candidate for the 
nomination of a party other than that of which he is an avowed mem- 
ber. 

The answer further avers that a petition signed by ten qualified 
Republican electors was filed with the County Commissioners on or 
about January 5, 1907, proposing him for nomination to the office of 
Common Councilman in the Fifth ward on the Republican ballot. 

The answer denies the averment of the petition that the ten per- 
sons proposing him as aforesaid are not qualified members of the Re- 
publican party, and avers that, on the contrary, the petition that his 
name be placed on the Republican ballot as signed by such qualified 
electors of the requisite number. 

The answer further denies that John A. Sisk, Benjamin Dinten- 
fass and Edward E. Abrams are qualified City party electors, and 
avers that, on the contrary, they are Republican electors, and that at 
the general election held on November 6, 1906, they voted for all the 
candidates on the Republican ticket. 

. The answer avers that the respondent has no knowledge that any 
of the said last three mentioned persons signed papers naming him a 
candidate for the City party nomination, and prays proof thereof if 
the matter is deemed material. 

The oral answer of the commissioners is to the effect that they 
have received and filed a petition signed by ten electors of the political 
district division within which the nomination and election ,are -to be 
made, setting forth that the signers thereof are members of the Re- 
publican party, and requesting that the name of Charles Krengel be 
printed upon the Republican official ballot as a candidate for nomina- 
tion to the office referred to. 

Upon testimony taken at the hearing, we find that in fact the ten 
persons signing the paper last mentioned in. favor of Charles Krengel 
did so'as qualified electors of the Republican party. The three electors 
named, to wit, John A. Sisk, Benjamin Dintenfass and Edward E. 
Abrams, being of the ten referred to, and Republicans, upon their own 
statement, had also signed a petition in favor of Charles Krengel, 
*at his name be printed upon the official ballot of the City party for the 
same office. These witnesses declared, on oath, that they were not of 
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the City party. 

It thus appears that the proceeding in behalf of Krengel as a can- 
didate for the Republican nomination was regular, as in accordance 
with the provisions of the Act of Assembly, known as the Uniform 
Primaries Act, while the proceeding in his behalf for the City party 
nomination was irregular, not because he is ineligible, but inasmuch as 
it has been disclosed that three of the signatures to the paper pre- 
sented of electors of the City party, and upon the cancellation of these 
there do not remain the necessary number of qualified petitioners. 

We are of the opinion that under the prayer for general relief we 
may make the order thus shown to be of right. 

And now, to wit, January 12, 1907, it is ordered: 

1. That the prayer of the petition, that the Commissioners of the 
County of Philadelphia ge restrained from printing any Republican 
ballots for the primary election to be held on January 26, 1907, in the 
County of Philadelphia be restrained from printing any Republican 
appear as a candidate for the office of Common Councilman in the 
Fifth ward of the City of Philadelphia, be and the same is hereby de- 
nied. 

2. That the said Rudolph Blankenburg, Edward A. Anderson and 
Howard A. Crase, Commissioners of the County of Philadelphia, as 
aforesaid, be and they are hereby restrained from printing any ballots 
of the City party for the primary election to be held on January 26, 
.1907, in the County of Philadelphia, containing the name of Charles 
Krengel as a candidate for the office of Common Councilman in the 
Fifth ward of the City of Philadelphia. 

Sulzberger, P. J. — I concur in the foregoing opinion and order. 



The prohibition against the receipt by common carriers for trans- 
portation beyond the limits of the territory, of hides which do not bear 
the evidence of inspection required by N. M. act March 19, 1901, is 
held in New Mexico ex rel. McLean & Co. vs. Denver & R. G. R. Co. 
Advance Sheets, U. S. (1906) page 1, to be a valid exercise of the po- 
lice power, and not to violate the commerce clause of the Federal Con- 
stitution. 
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In the Court of Common Pleas No. 4 of Philadelphia County, No. 
1 160, September Term, ipqtj. v 

In Equity. 
ADJUDICATION. 

Wengcr vs. Wenger, et al. 

Husband and wife — Wife's separate estate. 

Stock in a building association subscribed to, and a deposit in a savings 
fund opened, by a wife in her own name with her husband's knowledge 
and consent, the dues to the former and the deposits in the latter be- 
ing paid from the profits made bv her in keeping boarders, belong to 
her separate property. 

Mr, Benjamin Alexander, for plaintiff. 

Messrs. Sandherg and Heymann, for defendants. 

Opinion by Carr, J., December 27, 1906. 

This was a bill filed by the plaintiff, Carl Wenger, against his 
wife, Regina, and the Rising Sun Avenue Building and Loan Asso- 
ciation, and alleged that, having been married to her, he filed, on Sep- 
tember 24, 1906. a libel in divorce on the ground of adultery, and that 
prior to that date she was the legal owner of certain property belong- 
ing to the plaintiff, among which were five shares of the first series of 
the Rising Sun Avenue Building and Loan Association, certificate No. 
17 , upon which there was paid the sum of $235 or more, and also that 
she was the legal owner of $75, deposited with the Philadelphia Saving 
Fund Society in. her name. The bill also averred that these amounts 
were moneys belonging to him and by him given to his wife, Regina, 
from time to time out of his earnings for the use and benefit of him- 
self, and that on September 24, 1906, his wife, the defendant, fraudu- 
lently and without the consent of the plaintiff and without his knowl- 
edge, withdrew from the saving fund, and wrongfully appropriated 
to her own use, the moneys belonging to the plaintiff, and averred, 
also, that he was informed and believed that she intended fraudu- 
lently to. assign, transfer and withdraw the five shares of the capital- 
stock of the Rising Sun Avenue Building and Loan Association, and 
the bill prayed that his wife be ordered to pay into court the moneys 
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withdrawn from the saving fund society, and also that tbe said five 
shares of the capital stock of the Rising Sun Avenue Building and 
Loan Association be impounded until the issue.be determined, and that 
she be enjoined from transferring or assigning the five shares, as also 
the other defendant, the Rising Sun Avenue Building and Loan As- 
sociation. 

An injunction as prayed for was granted, and the answer, which 
was responsive to the averments of the bill, set out that upon the date 
mentioned in the bill, her husband, without legal cause, turned the de- 
fendant out of doors, and denied that he had any interest, right or title 
whatsoever to the five shares of stock or to the deposit with the sav- 
ing fund, and alleged that the five shares, as well as the money on de- 
posit with the saving fund, represented her separate earnings from 
keeping boarders, whom she personally attended, and which, further- 
more, the plaintiff expressly agreed were to be and remain her sole 
and exclusive property. 

Upon the hearing, the plaintiff's testimony, in this suit of a hus- 
band against a wife, was taken subject to objection and exception, and 
without discussing the question raised whether, under the Act of June 
8, 1893, Sec. 3, P. L. 344, a husband may maintain this bill, it is clear 
that his case failed on the evidence, or, at least, such evidence or cor- 
roborating circumstances as would overcome the effect in equity of a 
responsive answer. 

Xhe plaintiff and defendant were married in February, 1897, and 
at the time the plaintiff earned $7 a week, being employed in a bakery; 
and his wife, the defendant, was working at washing and house-clean- 
ing. After ward, in 1899, they bought a bakery business, having bor- 
rowed $250 for the purpose, and renting a store. The wife helped in 
the bakery business, and also kept boarders and furnished table board. 
The debt was repaid in 1901, through the earnings of the wife, who 
continued to keep boarders until September 24, 1906, when she was 
turned out of the house by the plaintiff. Whether the money earned 
from the bakery business and that by the wife by keeping boarders 
was mixed is not entirely clear, as in one part of her testimony the 
wife states that she mixed the money she earned with the other, but 
afterward siates that it was kept apart in her bureau drawer. The 
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source of profits, however, was from keeping boarders and not from 
the bakery shop. 

On or about November 14, 1902, she subscribed to the five shares 
in her own name, and afterward forty-eight payments of dues were 
made of $5 each up to September 14, 1905, amounting to $235. It is 
established in evidence that the subscription was made by her in her 
own name with the plaintiff's knowledge and consent, and that the 
money which she used in making the payments of the dues was out 
of the profits made by her from keeping boarders. It is also estab- 
lished that the account in the saving fund was opened in her name with 
his knowledge and consent, and that the sum of money, $60, deposited 
therein was obtained from the sam* source. Moreover, it was estab- 
lished that the plaintiff, at the times when the payments were made 
to the building and loan association or deposits made in the saving 
fund, stated to his wife that everything that she made from the board- 
ers belonged to her. 

The case, therefore, is one in which appears an express surrender 
of a husband's rights, if any, in the wife's earnings; and aside from 
this, under the Act of June 3, 1887, P. L. 332, and the Act of June 8, 
1893, P. L. 344, the earnings of a wife by taking in boarders belong- 
to her and not to the husband: Nuding vs. Urich, 169 Pa. 289. 
Moreover, a case is presented in which money is deposited or invested 
in a wife's name, and the presumption arises that it was intended as a 
gift, in order to overcome which the case at bar fails to disclose evi- 
dence sufficiently clear and unequivocal: Earnest's Appeal, 106 Pa. 
310. 

For these reasons, the bill is dismissed and the injunction dis- 
solved.. 



Violation of an ordinance requiring those in charge of street cars 
to keep a vigilant watch for persons on or approaching the tracks is 
held, in Sluder vs, St. Louis Transit Co. (Mo.) 5 L. R. A. (N. S.) 186, 
to give a right of action to a person injured thereby, although the au- 
thority given to the municipality for enforcement of the ordinance ex- 
tends merely to fine or imprisonment. 
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In the Court of Common Pleas No. 3 of Philadelphia County i No. 

3435, March Term, 1904. 

RULE FOR JUDGMENT NON OBSTANTE VEREDICTO. 

Hoenigman vs. Philadelphia Rapid Transit Co. 

Negligence — Unavoidable accident — Question for Jury. 

'When the defence to an action for personal injuries is that the accident » 
was unavoidable, although neither the credibility of def endants's wit- 
nesses is impeached nor their 'testimony contradicted, the question is f Or 
the Jury. 
'Rule for judgment non obstante veredicto— Objections to evidence. 
At the argument of a rule for Judgment non obstante veredicto exceptions 
to the admission of evidence will not be considered. 
Messrs. James L. Monihan and Enoch W. C. Greene, for plaintiff* 

Mr. Harold B. Beitler, for defendant. 

Opinion by von Moschzisker, J., December 26, 1906. 

In this case, while the plaintiff was driving a large double'-team 
beer wagon on certain tracks of the defendant company upon a pub- 
lic street, he heard a trolley car coming quickly behind him, and en- 
deavored to turn off the track. Before he was able to do so, he was 
violently struck by the car and injured. These facts were sufficient to 
take the case to the jury and to justify and sustain a verdict for the 
plaintiff, if the jury should draw therefrom the inference of negligence 
-against the defendant. The defendant company rested its defense 
on the ground of unavoidable accident. The motorman testified that 
he was an experienced motorman ; that the car was equipped witK 
an air-brake ; that this was the first trip he had had on this particular 
car, although he had been on the route at least two months ; that when 
his car was seventy-five feet from the plaintiff's wagon he applied 
the air-brake, and found that it would not hold,* although it had worked 
perfectly up to that moment ; that he then reversed his motor and 
the hood-switch blew off ; that the conductor put it on, and he con- 
tinued to reverse, but that, in spite of his efforts, the car struck the 
rear of the wagon, and then stopped about ten feet below the point of 
collision. There was testimony on the part of the plaintiff and his 
witnesses that the caj was going, at a fast rate of speed, and testimony 
on the part of the defense that the car was going at atn ordinary rate 
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of speed. Other witnesses for the defense gave testimony consistent 
with the story of the motorman. The case was submitted to the jury 
and a verdict was rendered for the plaintiff in the sum of $2,000. The 
defendant filed a rule for a new trial and a rule for judgment non 
obtcmte veredicto. The rule for the new trial has since been with- 
drawn, and the defendant now stands entirely upbn the rule for judg- 
ment non obstante veredicto, and it has been argued that because the 
testimony for the defense was to the effect that the motorman and the 
conductor did all they could to avoid the accident, and that the acci- 
dent was caused entirely by the failure .of the air-brakes to work, and 
as the credibility of the witnesses was not impeached by attack or 
their testimony contradicted in rebuttal, that the court should have 
directed a verdict for the defendant, and, not having done that, should 
now enter a judgment for the defendant, notwithstanding the verdict. 
It was for the jury to say whether they believed the witnesses 
for the defendant and what inferences they would draw from the tes- 
timony. The court has not the power to usurp this function of the 
jury. The jury may have drawn the inference that it was the mo- 
torman's faulty manipulation that caused tiie air-brakes not to operate 
and the hood-switch to Wow off. The defendant failed to explain 
why the brakes refused to operate, although this in all probability was 
susceptible of explanation by an examination which could have been 
made. Such an examination and explanation might well h?tve had 
considerable weight with the jury; but be this as it may, we do not 
see any merit in the contention made by the defendant that the court 
can enter judgment on the testimony in this case for the defendant, 
notwithstanding the verdict: See Pepper & Lewis's Digest of De- 
cisions, 10,347, and, cases there cited;, also, Dalmas vs. Kemble, 215 
Pa. 410. 

During the course of the trial, a witness for the plaintiff stated 
that a minute or two after the accident he heard, thei motorman make 
a remark, and he was asked, "What did the motorman say?" This 
question was objected to. The court overruled the objection, remark- 
ing, "I think it is part of the res gettae." The witness then stated : 
"He said, 'Don't blame me. The car was turned in last night.' He 
said the brake did not work, and he was to take the car out the next 
morning and make another trip that day, and then tui?i it in for re- 
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pairs." As the statement of the motorman might have proven to be 
part of the res gestae (Coll vs. aston Transit Co., 180 Pa. 618), the 
court did not fall into error in overruling the objection. Such a ruling 
did not deprive the defendant of its opportunity to move to strike out 
the testimony if it failed to come up to the standard required, or when 
the court signified an intention to admit the testimony suggested by 
the question, on the ground that it might prove to be part of the res 
gestae, counsel could then have asked for an offer, and if the offer did 
not show the testimony to belong to the res gestae, objection could 
have been made. We see no error in this ruling. But be this as it 
may, the matter cannot avail the defendant on the rule now before the 
court. 

The rule for judgment non obstante veredicto is discharged. 



The power of Congress, under U. S. Const., 13th Amendment, to 
make it an offense against the United States cognizable in the Federal 
courts, for private individuals to compel negro citizens by intimidation 
and force to desist from performing their contracts of employment, is 
sustained in Hodges vs. United States, Advance Sheets, U. S. (1906) 
page 6; but it is held that the remedy must be sought through state ac- 
tion and in state tribunals, subject, to the supervision of the Supreme 
Court of the United States by writ of error in proper cases. 



The New York Court of Appeals held, in the case of The Report- 
ers' Association erf America vs. The Sun Printing & Publishing Asso- 
ciation, that a corporation may maintain an action of libel against a 
newspaper for the publication of matter assailing its management or 
credit and inflicting, injury upon its business or property, and if the 
language complained of be of such a defamatory nature as directly to 
affect and cause pecuniary injury, it need not set out in its complaint 
specific damages. The court held, however, that it does not necessarily 
follow from the fact that the plaintiff's name was mentioned in a news- 
paper article which was libelous per se as to other parties whose names 
were mentioned in connection with the plaintiff's, that the plaintiff may 
maintain an action of libel therefor without alleging and proving spe- 
cial damage. 
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In the Court of Common Pleas, of Luzerne County. No. 555. October 

lerm, 1904. 

MOTION AND RULE FOR IUDGMENT NON OBSTANTE 

VEREDICTO UPON THE WHOLE RECORD. 

'School law — Power of school board to employ teacher for term beginning in 

a subsequent school year — Act of June 25, 1885. 
Under the Act of June 25, 1884, P. L*. 175, a township school board has no 

authority to bind the school district by a contract to employ a techer 

for a period beginning in a subsequent school year. 

Mf; J. L. Lenahan, for plaintiff. 

Messrs. J. H. Shea and R. B. Sheridan, for defendant. 

Opinion by Ferris, J., June n, 1906. 

The board of directors of the School District of the Township of 
Wilkes-Barre, having duly organized for the school year beginning 
on the first Monday of June, 1901, met at an adjourned meeting on 
July 8 and elected, the teachers and janitors for that school year, fixing 
the term as one of ten months, beginning September 2/1901. One of 
the teachers so chosen was the plaintiff, who was employed for one 
year. The teachers and janitors so elected entered upon the per- 
formance of their duties and continued to perform them until the 
end of the term. At the February election of 1902, two of the direc- 
tors, Brogan and McAndrew, were defeated for re-election, and Smith 
and Burke were chosen in their stead. The term of office of the latter 
began on the first Monday of June, 1902. On May 27, 1902, five days 
before the beginning of the new school year, the old board of direc- 
tors, by a majority to which the votes of the retiring members, Brogan 
and McAndrew, were necessary, assumed to fix the term of the new 
year as one of nine months, to begin on September 1, 1902, and to 
elect a full corps of teachers and janitors for periods varying from one 
to two terms. The plaintiff was so elected for a period of two terms, 
to begin in September, 1902. 

Upon organization of the new board, they declined to be bound 
by this action of their predecessors in office, and themselves elected 
teachers and janitors, including Owen JSohnson as teacher of the 
school for which the plaintiff had been elected by the outgoing board. 
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Mr. Johnson taught the school for a term beginning in September, 
1902. Mr. Murray, the plaintiff, went to the school for the purpose 
of teaching, but finding Johnson in possession, retired from the field. 
It seems from the evidence that the plaintiff held himself in readiness 
to teach this school during the term of 1902-3, but for the term of 
1903-4 accepted other employment. He brings this suit to recover for 
the first of the two terms for which he was employed by the outgoing 
board in May, 1902. 

The material facts being undisputed, the case turns upon the ques- 
tion whether the board of directors had the right, at the end of the 
school year and under the circumstances of this case, to employ the 
plaintiff for a period to commence after the end of the school year in 
which the contract was made. 

Under the Act of June 25,' 1885, P. L. 175, the school board would 
have the right to hire the plaintiff (he having a normal school di- 
ploma) for two or three successive terms instead of Qne, if they had 
chosen to do so when they elected him in July, 1901 : Burke vs. 
School District, 28 Pa. Superior Ct. 16. But they did not choose to 
do so. It is argued by plaintiff's counsel that the board having the 
right, at the beginning of the school year, to elect the plaintiff for three 
successive terms, retained that right throughout the year; that their 
power was not exhausted by its first exercise in July, 1901, but that 
they might, tentatively, elect for one year if they chose, and then, if 
the teacher proved his worth, at a later date extend the period of his 
employment for two additional terms. But they did not choose to do 
this. The first election of the plaintiff in July, 1901, was not tentative. 
There is nothing to show that the board had in contemplation an ex- 
tension of his term of employment if he did good work ; and his sec- 
ond election in May, 1902, did not purport to be such an extension. It 
was a new election for a new period to begin in a. subsequent school 
year, and had no reference to his former employment. So far as the 
evidence shows, it was in no way distinguishable as a legal or illegal 
exercise of authority from an election of a perfect stranger. Unless 
warranted by the Act of 1885, it was quite as open to objection as an 
invasion and usurpation of the power of the incoming board as was 
the act of directors for the school year of 1901-2 in assuming to fix the 
beginning and duration of the school term of 1902-3. 
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Running through the entire body of statutory law relating to the 
common school system, we find the school year adopted- as a unit of 
duration. Three of those unfts make up the term of office of the school 
director. The people are to pass upon the personnel of the board, and 
may, by electing two new members, change it for each school year, as 
a distinct and separate administrative body from that of any preceding 
or succeeding year. Funds are to be provided by taxation annually. 
The state appropriation is distributable annually. Reports are to be 
made annually at the end of the school year, giving a history of past 
operations, and at its beginning (before the opening of the schools 
and immediately after "the annual appointment of teachers"), giving 
the names of the teachers so chosen and designating the schools to 
which they have been respectively assigned, with a statement of the 
date of the beginning and the duration of the next ensuing term. A 
minimum annual school "term" is fixed by law. An annual meeting 
of directors with the tax collector is pro for. The Act of 1854, P. L. 
617 (section 25), provided that "immediately after the annual election 
of teachers" in each school year "and before the opening of the schools 
for the ensuing term," a joint meeting of directors and teachers should 
be held relative to the adoption of school books. So, also, many other 
provisions of law might be cited, all tending to show that in the legis- 
lative mind the school year was regarded as a fixed administrative 
period, within which, as a general rule, the board of directors for that 
year should, and beyond which they should not, exercise a control 
over school affairs. While it is true that in certain cases a school 
board is* authorized to enter into contracts not to be fully performed 
during the school year in which the contract was made, yet these cases 
are exceptional, and we have been unable to discover in any of them 
any grant of power to a school board to bind the district and tie the 
hands of their successors in office by a contract relating^ to the run- 
ning of the schools, 4he performance of -which could not by its very 
nature be entered upon until after another school year had begun and 
another school board had organized and assumed the duties and re- 
sponsibilities of their office. 

It is difficult to avoid the conclusion (1) that the statutes estab- 
lishing and regulating our common school system disclose a general 
legislative intent to limit the power of a school board to control the 
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operations of the schools to such matters as relate either wholly or 
partially to the administration of school affairs during the particular 
school year and within the particular district in and for which the par- 
ticular board was organized; and (2) that an Act of Assembly should 
be construed in accordance with this general intent, unless by its ex- 
press terns, or by necessary inference from the language employed, a 
different specific intent appears. 

Before the passage of the Act of June 25, 1885, P. L. 175, while 
there is no express mandate to that effect, it was assumed in the Acts 
of 1954 and 1862, and the general practice 'was that all teachers were 
to be elected (or re-elected) annually by each successive school board 
after its organization and before the opening of the schools for the 
next ensuing term. The Act of 1885 made an exception to that gen- 
eral rule as follows: "Local school boards of various townships may 
elect principals and assistant teachers holding the grade of 'profes- 
sional certificates r or diplomas issued by state normal schools of this 
Commonwealth for three successive school terms." Nothing is said, 
and -therefore the law left unchanged, as to when the election shall 
take place or when the period of the teacher's employment shall begin. 
Conceding that the requirement of the Act of 1862, that a report shall 
be sent by the secretary of that board to the county superintendent 
"immediately after the annual appointment of teachers/' giving their 
names and the date when "the ensuing term" of school will commence, 
etc. (carrying as it does the necessary inference that the teachers are 
to be elected before the "ensuing term" begins) — conceding that this is 
a- directory rather than a mandatory provision, and that a later elec- 
tion of teachers and report thereof would not be illegal, nevertheless, 
the question still remains whether a school board is empowered by 
the Act of 1885 to elect a teacher (whether at the beginning or at 
any time within the school year) for a period of two or three suc- 
cessive terms to begin in a subsequent school year. There is nothing 
in the Act conferring this power, and if the conclusion above expressed 
is correct, the general intent of the law-makers, as drawn from the 
entire body of our school legislation, is that the board Ijave no such 
authority. If they have the power to choose a teacher for a period to 
begin in the next succeeding year, they might with equal propriety 
appoint for a period beginning in any subsequent school year. They 
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would have the right, therefore, to employ a full corps of teachers 
(having the requisite qualifications) for successive periods of two or 
three terms, indefinitely, at any salary within reason that they saw fit 
to contract for, and thus bind the district and deprive their successors 
in office of the power to discharge the duties which the law imposes 
uopn them. This they had no power to do before the passage of the 
Act of 1885 (Conley vs. School Directors, etc., 32 Pa. 194), and it is 
not to be thought for a moment that by this enactment the legislature 
could have intended, without express words to that effect, to confer 
a power to directly at variance with the policy of the law on this sub- 
ject. 

We must, therefore, conclude that the Wilkes-Barre Township 
Schol Board of 1901-2 had no authority to bind the district by a con- 
tract to employ the plaintiff 'as a teacher for a period beginning in a 
subsequent school year, and that the plaintiff is not entitled to recover 
in this action. 

The rule is accordingly made absolute, and judgment non obstante 
veredicto upon the whole record is directed to be entered for the de- 
fendant. 



In the case of The Montana Mining Company, Limited, vs. the St. 
Louis Mining & Milling Company of Montana, just decided by the 
Supreme Court of the United States, there was involved a dispute over 
a narrow strip of rich mineral ground connected with the Drumlummon 
gold and silver mine in Lewis and Clark county, near Helena, Montana. 
One of the points involved in the case was the right to follow a vein 
when it led to other ground than that upon which its apex was located. 
In the case before the court the apex was on ground owned by the St. 
Louis company, but as it descended it crossed the vertical side lines of 
the Montana company. The final decision was in favor of the Mon- 
tana company, the court holding that a contract between the companies 
provided that the Montana company should have the land and the min- 
erals in it without regard to the usual procedure as to apex claims. 
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In the Court of Common Pleas No. 3 of Philadelphia County. No. 

3225, March Term, 1905. 
RULE TO AuLOW CLAIMANT OF GOODS TAKEN IN EXE- 
CUTION TO ENTER A BOND IN LESS AMOUNT THAN 
DOUBLE THE VALUE OF THE GOODS CLAIMED. 
Friedman vs. National Cash Register Co.. et ai. 

Sheriff's interpleader — Bond — Act of May 26, 1897. 

Under section 2 of the Act of May 26, 1897, P. L*. 95, a claimant of goods 
taken in execution must enter a bond in double the value of the goods 
and chattels claimed, although the plaintiff's judgment may be for less 
than their value. 

Kills v. Jester, 7 District Reps. 277, diapproved. 

Mr. Max Elwert, for rule. 

Mr. George S. Russell, contra. 

Per Curiam, January 3, 1907. 

In this case a rule has here been taken to allow a claimant of goods 
takep in execution to enter a bond in a less amount than double the 
value of the goods claimed, viz., in the sum of $2,000. Execution has 
been levied in the sum of $603,75, anc * certain goods have been taken 
thereunder, appraised at $3,025.03, which are claimed by a third party. 
An interpleader has been framed under the Act of 1897 to try the title 
of these goods. Claimant cites and depends upon the case of Ellis vs. 
Jester, 7 District Reps. 277, wherein the court, by Arnold, P. J. (1898), 
holds that "the Act of 1897 is to have a liberal construction so as to 
accomplish its purpose, which is to provide security for all the plain- 
tiffs who have executions levied upon the goods claimed. If the judg- 
ment is for a greater sum than the value of the goods, the bond will 
be for double the value of the goods; but if the judgment is for a less 
sum, the bond will be for double the amount of the judgment ; and if 
there are several executions, the bond will be for a sum large enough 
to cover all the judgments, that is, double their amount, but in no case 
to be m6re than double the value of the goods." Section 2 of the Act 
of 1897, P. L. 95, provides : "The claimant shall give bond to the 
Commonwealth of Pennsylvania, with security, to be approved by the 
court, in double the value of the goods and chattels claimed, condi- 
tioned that he shall at all times maintain his title tfa said goods and 
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chattels or pay the value thereof to the party thereunto entitled, and 
thereupon the sheriff shall deliver said *goods and chattels to the claim- 
ant." Section 3 provides : "Such bond shall inure to the benefit of the 
plaintiff in the execution or process, or of any other person who may 
be adjudged to have the right or title to said goods or chattels, or any 
part thereof, and successive suits may be brought thereon to the use 
of such persons until the amount thereof is exhausted. ,, Section 4 
provides: "If there be more than one execution or process issued 
against said goods and chattels, only one bond shall be filed in the 
court out of which the first execution or process issued." 

These sections of the act clearly indicate that the bond shall take 
the place of the goods and chattels levied upon, for the benefit not only 
of the plaintiff in the execution, but for the benefit of all persons who 
may claim an interest therein, and the act, with reason, provides that 
the bond shall be in double the value of the goods and chattels claimed. 
We find ourselves unable to agree with the opinion of the court in El- 
lis vs. Jester, 7 District Reps. 277, to the effect that the act can be given 
an interpretation contrary to its words. The opinion in that case was 
written shortly after the passage of the Act of 1897, when the old 
practice which had been in vogue was to have the amount of the se- 
curity fixed by the court, under authority so to do given by the Act 
of April, 10, 1848, Sec. 9, P. L. 448: See Com., to use., vs. Chap- 
man, 6 W. N. C. 15; Chandler Vs. Ziegler, 10 W. N. C, 338. Now 
the Act of 1897 clearly and unequivocally fixes the amount of the 
bond, and we have not the power to' depart from the clear and abso- 
lute words of the act. 

The rule in this case is discharged. 



Police and health ordinances regulating the case of city property 
are held, in Sullivan vs. Huidekoper (D. C. App.) 5 L. R. A. (N. S.) 
263, not to extend the liability of lot owners for injury to children tres- 
passing on their property by reason of ponds left there in violation of 
the terms of the ordinance. With these cases is an extensive note re- 
viewing all the other authorities on violation of police ordinance as 
ground for private action. 
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In the Court of Common Pleas No. 5 of Philadelphia County**. .. JVu* 

1731, June Term, 1906. 

RULE TO SHOW CAUSE WHY MONEY RETAINED. BY 

SHERIFF FROM PROCEEDS OF EXECUTION TO PAY 

TAXES AND MUNICIPAL CLAIMS' SHOULD NOT 

BE PAID TO PLAINTIFF. 

Hetffenstein vs. Vandet slice. 

Practice, C. P. — Distribution of fund arising from sheriffs sale— Taxes — Rule 
on sheriff to pay same to execution plaintiff. 

Where, in the distribution of a fund arising from a sheriffs sale of real es- 
tate under foreclosure proceedings on a mortgage recorded Feb. 27, 
1897, a dispute arises as to whether the taxes due for the years 1900, 
1901, 1902 and 1906 and a municipal claim for paving, filed Feb. 5, 1904, 
have precedence over the Judgment, a petition for a rule on the cheriflf 
to pay said sums to the plaintiff in the judgment, which does not dis- 
close what portion of the sum due for the taxes was levied and due 
prior to the passage of the Act of June 4, 1901, P. L. 364, is not suffi- 
cient to permit a summary disposition of the matter, and the rule will 
be discharged. 

Plaintiff's petition set forth that judgment was taken upon a writ 
of scire facias sur mortgage in the above case on July 23, 1906, and 
damages assessed on the same day in the sum of $1,978.60, and that a 
sheriff's sale of the mortgaged premises realized $2,500 ; that the sher- 
iff offered to make settlement with the plaintiff as follows : Attorney, 
$12.40; prothonotary's costs, $7.12; sheriff's advertising, $44; sher- 
iff's commissions, $20; searches, $23.50; taxes from 1900 to 1906, 
$192.23; municipal claims filed prior to May 26, 1901, $461.10; claim 
for paving (filed Feb. 5, 1904), $123.23; balance on amount of judg- 
ment, $1,622.18. Total, $2,506.26. 

The sheriff refused to pay plaintiff, after demand, the said sums 
of $192.33 and $123.23, due respectively for taxes from 1900 to 1906, 
for the claim filed February 5, 1904, and the petition asked for a rule 
on him to show cause why said sums should not be paid to plaintiff. 

The answer of the sheriff set forth that the Sum due for taxes was 
for the years 1900, 1901, 1902 and 1906; "that the priority of munici- 
pal claims subsequent to the Act of June 4, 1901, P. L. 364, has been 
raised in the suit of Haspel vs. O'Brien, C. P. No. 1, December Term, 
1905, No. 1214, and C. P. No. 4, December Term, 1905. No. 2756, ap- 
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pealed to Superior Court, October Term, 1906, Nos. 104, 105, 172, 174, 
175 and 176, and that a petition has been filed on behalf of the City of 
Philadelphia and the sheriff of Philadelphia C6unty, appealing from 
the decision of the Superior Court. That part of the fund sought by 
plaintiff, viz., taxes for 1902 and 1906 and municipal claim filed Feb- 
ruary 5, 1904, come within the operation of the decision in the said 
suit of Haspel vs. O'Brien, and the plaintiff is in no wise entitled to 
taxes for 1900 and 1901, they not coming within the operation of the 
Act of 1901, being governed by the Act of February 3, 1824, and the 
various supplements thereto, under which it has always been held that 
such tax claims had priority in distribution of funds realized upon 
judicial sales over any mortgage or mortgages upon which the prop- 
erty was sold. Deponent further excepts to the above rule ordering 
him to pay said funds, and submits to the court that the proper course 
to pursue is for the sheriff either to pay said fund into court at his own 
instance or for the plaintiff to rule said moneys into court and have 
the distribution made by an auditon" 

Mr: C. H. Pile, for plaintiff. 

Mr. G. S. Russell, for sheriff. 

Opinion by Martin, P. J., December 31, 1906. 

Judgment was entered for $1,978.60 in a foreclosure proceeding 
upon a mortgage which was recorded February 27, 1897. The mort- 
gaged property at a sheriff's sale realized $2,500. 

The sheriff is willing to pay plaintiff on account of the judgment 
$1,622.18, but will retain, in addition to the amount of the cosfs, charges 
and liens which plaintiff admits to be payable from the fund before it 
is applied in satisfaction of the mortgage, $192.33 for taxes for the 
years 1900, 1901, 1902 and 1906, and also the sum of $123.23 for a 
municipal claim for paving filed on February 5, 1904. 

Upon presentation of the petition a rule on the sheriff was en- 
tered to show cause why these sums should not be paid the plaintiff 
on account of the judgment upon the mortgage. 

By the terms of the Act of June 4, 1901, P. L. 364, taxes assessed 
after the date of its passage are the first lien upon the premises out of 
which they are payable, and prior laws upon the subject are repealed. 
The" operation of this act is restricted to claims wherehi the right to 
file a lien accrues after the date of the act. 
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It has been decided not to be retroactive in its effect, and that it 
does not apply in the case of a mortgage created prior to the date of 
its enactment: Martin vs. Greenwood, 27 Pa. Superior Ct. 245; Oil 
City B. and L. Association vs. Shanfelter, 29 Pa. Superior Ct 251. 
The rights of claimants under the law previously in force remained, 
by the express terms of the Act of 1901, unimpaired. 
TThe Act of June 28, 187 1, Section 1, P. L. 1376, makes it "lawful 
for any court of this Commonwealth to decree the distribution of any 
fund arising from a sheriff's sale of real or personal property, or, 
when expedient, to appoint auditors to make distribution." 

Before' the passage of the Act of June 4, 1901, P. L. 364, the Act 
of February 3, 1824, P. L. 18, was in force, which provided that all 
taxes "which may hereafter be levied, imposed or assessed" in the 
City and County of Philadelphia on real estate shall be a lien, having 
priority to and be fully paid and satisfied before any mortgage with 
which "the real estate may become charged with or liable to from and 
after the passage of this act." 

The petition for the rule, which contains the only facts before the 
court, does not disclose what portion of the sum to be retained for 
taxes was levied and due prior to the passage of the Act of June 4, 
1901, P. L. 364. 

The facts presented are not of a character to indicate it to be wise 
to deal summarily with the fund in the hands of the sheriff. 

Rule discharged. 



When a patent or deed includes within the exterior bounds of 
lands thereby conveyed lands which are ex-cepted by such grant or 
deed from its operation, a plaintiff in equity, suing to remove cloud 
from his title, is held, in Logan vs. Ward (W. Va.) 5 L. R. A. (N. S.) 
156, to be bound to show that the land he claims against the defendant 
is not the land so excepted. 
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In the Orphans? Court of Philadelphia County. No. 549, January 

Term, 1895. 

EXCEPTIONS TO ADJUDICATION. 

Stoufe Estate. 

Wills — Residuary clause — Rents from real estate. 

Testatrix gave "the income of all the rest and residue' of her estate, both real 
and personal, to M*. for life, with remainder to her chilren and issue, 
and in default of such children and issue, made certain pecuniary be- 
quests and gave the residue to the Protestant Episcopal Church. The 
chaurch assigned, its interest to M Held, that the rents of the resid- 
uary real estate, accruing after testatrix's death, passed to M. and not 
to testatrix's heirs under the inter- state law. 

Testatrix provided in Item 7 of her will : "I give, devise and be- 
queath the income of all the rest and residue of my estate, both real 

and personal, to my niece, M , for and during the term of her 

natural life, for her sole use, said income to be collected and paid to 
her by my executor, and if my said niece shall at her decease leave any 
children, then I give, devise and bequeath such residue to the child 
or children so living of my said niece and to issue of 'any such de- 
ceased child, share and share alike, the issue of such deceased child 
only to take the share of the parent, and in default of children and 
issue of deceased children, then I give, devise and bequeath such resi- 
due as follows : To my said nephews, R. and H., each the sum of one 
thousand dollars in addition to the legacy in Item 3, and to my nieces, 
J. and M., each the sum of fifteen hundred dollars, and the residue 
thereof to the said Domestic and Foreign Missionary Sociaty of the 
Protestant Episcopal Church in the United States of America for Do- 
mestic Missions and for the special work and under the supervision 
mentioned in Item 6." 

The Domestic and Foreign Missionary Society of the Protestant 
Episcopal Church assigned its interest to M., the life tenant, who 
aaimed at the audit rents from the residuary, real estate which had ac- 
crued since testatrix's death. 

Mr. L. W. Baxter, for exceptants. 

Messrs. E. A. Miller, J. M. Gest and T. S. William, contra. 

Opinion by Dealtlt, J., December 15, 1906. 

The authorities cited by the learned counsel for the exceptants 
undoubtedly sustain his* contentions that rents are not assets for the 



Digitized by LjOOQIC 



LACKAWANNA JURIST. 73 

payment of debts or, legacies (Walker's Appeal, 116 Pa. 419; Watt's 
Estate, 168 Pa. 431), that an heir may not be disinherited except by 
express words or necessary implication (Brendlinger vs. Brendlinger, 
26 Pa. 131 ; Bruckman's Estate, 195 Pa. 363), and that the disposition 
of the proceeds from the sale of real estate only does not include inter- 
vening rents which unless otherwise disposed of pass under the intes- 
tate laws (Halloweli's Estate, 9 District Reps. 90; McMonagle's Es- 
tate, 13 District Reps. 62). The award made by the auditing judge 
however in no wise conflicts with any one of these well established 
principles. 

The testatrix gave "the income of all the rest and residue" of her 
estate both real and personal to her niece Clara Delafield McClellan 
for life, etc., with remainder to her children and issue,, and in de- 
fault of such children and issue made certain pecuniary bequests and 
gave the "residue" to The Domestic and Foreign Missionary Society 
of the Protestent Episcopal Church. 

The only question is whether testatrix's words "income of resi- 
due" as used in her gift to her nieve or the word "residue" as used in* 
her gift to the missionary society either include rents — the residuary 
legatee having assigned its interests in testatrix's estate to the legatee 
of income for life. 

"Residue" includes both real estate and personal property, pres- 
ently owned or subsequently acquired, as well «Es interest contingent 
upon the happening of a remote event as a fund in h^nd. 

!'The residue of a man's estate, in testamentary language, means," 
said Sharswood, J., in Willard's Estate, 68 Pa. 327, "whatever is not 
specifically devised or bequeathed, etc." 

"The purpose of a residuary clause in a will," said Penrose, J., in 
Wood's Estate, 209 Pa. 16, "is to make a complete testamentary dis- 
position of the estate of the testator so that no part of it may be left 
to pass under the inter-state laws." 

And to the same effect are the- decisions in Brown vs. Boyd, 9 W. 
& S. 123, and High's Estate, Boyer's Appeal, 136 Pa. 222. 

As in Cambridge vs. Rous, 8 Ves. 12, Sir William Grant held that 
a residuary bequest of personality carried not only everything not dis- 
posed of but everything that, "turns out not to be disposed of" so a 
devise of real estate blended with personal estate in a general residu- 
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ary clause must perforce include rents not otherwise disposed of. 

That rents of residuary real estate pass to devisees was expressly 
decided in Watt's Estate, 3 District Reps* 343 (affirmed on appeal, 168 

Pa. 430- 

We are of the opinion that the testatrix did not die intestate as to 
any part of her estate — the exceptions are therefore dismissed and the 
adjudication is confirmed absolutely. 



A condition attached to a bequest, requiring the betleficiary to at- 
tend a certain church, is held, in Re Paulson's Will (Wis.) 5 L. R. A* 
(N. S.) 804, not to be invalidated by a constitutional provision giving 
everyone the right to worship God according to the dictates of his own 
conscience, and providing that he shall not be compelled' to attend any 
place of worship against his Consent. 

Marriage and birth of issue are held, in Durfee vs. Risch (Mich.) 
5 L. R. A. (N. S.) 1084, to revoke a" woman's will, under a statute re- 
quiring certain formalities for the revocation of wills, but providing 
that it shall not prevent the revocation implied by law from subsequent 
changes in the conditions or circumstances of testator, notwithstanding 
a married woman, by statute, may make a will so that marriage alone 
will not work a revocation, and that the legislature has abrogated the 
rule revoking a man's will by marriage and birth of children. 

One who undertakes a journey because of a telegram erroneously 
delivered to him, announcing sickness, is held, in Bowyer vs. Western 
U. Teleg. Co. (Iowa) 5 L. R. A. (N. S.) 984, to have no right to hold 
the telegraph company liable for the expense thereof when the sick 
person proves to be a stranger to him, where the name of the addressee 
of the telegram, although similar to, was not identical with, his. and 
he did not believe he had a relative such as the one stated in the 
telegram at the place from which it was sent. 



Requiring labor for the working of highways is held, in State vs. 
Wheeler (N. C.) 5 L. R. A. (N. S.) 1139 not to be taxation. 
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In the Orphans? Court of Philadelphia County. No. 276, April Term, 

1879. 

EXCEPTIONS TO ADJUDICATION. 

Hamilton's Estate. 

Executors and administrators — Commissions. 

Where the sole duty of an administrator d. b. n. t. a. is to receive the princi- 
pal of certain mortgages and satisfy them of record, a commission of 
3 per cent, is sufficient. 

Mr. I. D. Yocum, for exceptant. ^ 

Mr. George Pierce, contra. 

Oponion by Lamorelle, J., December 29, 1906. 

As a result of a proceeding in partion, certain mortgages were set 
apart to secure the life interest of the widow of Charles Hamilton, de- 
ceased. The principal of these mortgages was in terms made payable 
to the executors of the will of said Charles Hamilton. The widow, 
Olivia Y. Hamilton, died May 25, 1906, and as the executors were then 
dead, administration d. b. «.. c, t. a. was raised for the sole purpose of 
receiving the principal due and satisfying the said mortgages of record. 

The mortgages, six in number, amounted to $9,382.50. 

Upon the audit of the account of the administrator d. b. n. c. t. a., 
the auditing judge reduced the commission from 5 to 3 per cent., as 
his only duty was to receive and receipt for the principal of the motr- 
gages, and as the trust company which was surety on. his bond prac- 
tically assumed the responsibility for the custody and control of the 
securities themselves and of the money resulting therefrom. 

An examination of the account shows that counsel representing 
the accountant received a fee of $350, more than 3^ per cent, of the 
fund, and the surety a commission of approximately 1 per cent. 

It must be remembered that while the services of an accountant 
are measured by a certain per cent., yet, after all, proper and ade- 
quate compensation, gauged by the services rendered, is the true stand- 
ard, and in the present case we think the services performed were 
amply rwarded by the allowance made, which was on the basis of 3 
per cent. 

The exceptions arc accordingly dismissed. 
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In the Court of Common Pleas No. i of Allegheny County. No. 426, 

March Term, ipo6. 

MOTION TO DISSOLVE ATTACHMENT. 

McBride Paper Company vs. Beistle. 

Practice, C. P. — Attachment — Dissolution — Other action pending for same 

cause — Res adjudicate. 
The fact that another suit is pending in a different court for the same cause 

of action, affords no ground for the disolution of an atachment undef 

the Act of 186$ and its supplements; the relation of the two cases td 

one another should be determined at the trial. . 
Motion to dissolve attachment. C. P. No. 1, Allegheny Co., March T., 1906* 

No. 426. 

Mr. Samuel W. Miller, Jr., for plaintiffs. 

Mr. D. L. Starr, for defendant. 

Opinion by Brown, J., February 21, 1906. 

At No. 426, March Term, 1906, of this court, the W. W. McBride 
Paper Company issued an attachment against M. L. Beistle, under the 
Act of March 17, 1869, P. L. 8, and amendments, alleging (a) an in- 
debtedness due it from the defendant, and (b) that the defendant, with 
intent to defraud his creditors, was about to move his property out of 
the jurisdiction of the court. Subsequently, the defendant moved to 
dissolve the attachment for the following reasons : 

1. That he is not guilty of the fraud charged. 

2. That a prior suit by the plaintiff against him — involving the 
same indebtedness — is 'now pending in the Ceurt of Common Pleas 
No. 2, at No. 834, October Term, 1905. 

3. That the claim is barred by the statute of limitations. 

The pendency of the action at 834, October Term, 1905, is ad- 
mitted. And the statute of limitations is an issue in that action: Bar- 
well vs. Wirth, 6t Pa. 133. 

The fraud charged against the defendant is sustained by the evi- 
dence. No other just inference could be drawn from the testimony. 

Whether this refusal to dissolve the attachment will ultimately be 
of value to the plaintiff will be determined when the issue is called for 
trial. At that time the relation of the two actions to each other (and 
the resultant right of non-right of recovery in this proceeding) will re- 
quire the application of the ruling in Brenner, Trucks & Co. vs. Moyer, 
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98 Pa. 274, that "where two personal action^ are instituted between 
the same parties for the same cause of action, a recovery of judgment 
in one extinguishes the right to recover judgment in the other." 

While the attachment might have issued upon and in aid of the 
prior action in the Court of Common Pleas No. 2 (Brenner, Trucks & 
Co. vs. Moyer, 98 Pa. 274; Grieb vs. Kuttner, 135 Pa. 281) — and we 
think that would have been the better practice, a practice preventing 
the possibility of a bar, such as arose in Brenner, Trucks & Co. vs. 
Moyer, 98 Pa. 274 — the right to the method pursued by the plaintiff 
by a separate action is supported by Brenner, Trucks & Co. vs. Moyer, 
98 Pa. 274. 

Motion to dissolve the attachment is refused. 



The imposition upon street railway companies of the cost of pav- 
ing and repaving that part of the streets occupied »by their tracks 
is held, in Fairhaven & W. R. Co. vs. New Haven, Advance Sheets, 
U. S. (1906) 74, to be a valid exercise of the power reserved by the 
State to alter or amend the charter of a street railway company, which 
required such company to keep the street between its tracks and 2 feet 
on each side in good and sufficient repair. 

The driver o fa four-horse tea. mattached to a loaded van so con- 
structed that from the driver's seat he cannot look behind the van is 
held, in Williamson vs. Old Colony Street R. Co. (Mass.) 5 L. R. A. 
(N. S.) 1081, to have a right, in attempting to cross street car tracks, 
to act on the supposition that a motorman coming from behind will 
give him time to cross the tracks after he has started to do so. 



Upon garnishment disclosure proceedings against the executor of 
Sin estate, the judgment debtor is held, in Pitz vs. Winter (Minn.) 5 
L. R. A. (N. S.) 1009, to be a party interested, and to be prohibited 
from testif} ing on behalf of the executor for the benefit- o f the estate 
concerning conversations had by the judgment debtor with the testa- 
tor as to the application of the devise to extinguish a debt due the es- 
tate in case of the testator's decease prior to its payment. 
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In the Orphans' Court of Philadelphia County, No 139, Ooctober Term, 

1903. 

EXCEPTIONS TO ADIUDICATION. 

Marriner's Estate. 

Wills — Construction — Residuary clause at beginning of will. 

The residuary clause may be at the beginning instead of the end of a will 

without impairing its character or efficiency. 
Adjudication, O. C. — Conclusiveness of. 
An adjudication of the Orphans' Court, to which no exceptions are filed, is 

conclusive of that portion only of a decedant's estate, which was then 

before the court for distribution. 

John .-A. Toomey, for exceptants. 

S. H. Kirkpatrick, contra. 

Opinion by Lamorelle, J., Dec. 8, 1906. 

The very making of a will raises the presumption of an intention 
not to die intestate as to any part of one's property, and unless the 
language of the will is such that of necessity it does not take in all of 
one's belongings, no hesitancy will ever be inferred. 

In the present case the language is both broad and comprehensive. 
The opening clause of the will of Mrs. Sarah B. Marriner is as follows: 
"My wish is that everything belonging to me after my death or as soon 
thereafter as my husband should think best shall be divided between 
my two daughters, Mrs. Mary C. Kreamer and Sarah Ella Orum, 
and any things they should not want for themselves to present the 
same to their aunt, Mary McConaughey, aunt Christianna King, or 
any other friend I may have." The fact that after this clause numerous 
gifts and bequests were made does not in any way impair the force and 
efficiency thereof, except to the extent that the things specifically given 
are carved out of this residuary gift, which is at the beginning rather 
than, as is usuall ythe case, at the end of the will. 

When the first account of the executor was called for audit in 
November, 1003, the auditing judge, being of opinion that there was 
no residuary :lause, and that testratrix died intestate as to the property 
not specifically given in and by her will, divided/ what residue was then 
before the court among her surviving husband, her two daughters, and 
personal representatives of a deceased grandson. This adjudication. 
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to which no exceptions were filed, stands, but it is conclusive of that 
which was then before the court for distribution only. The present 
account is of the proceeds of a life insurance policy on the life of the 
husband, who is since deceased, and we are of opinion that the audit- 
ing judge was entirely right in holding as a matter of law that the 
opening clause of the will of said Sarah B. Marriner, deceased, was in 
the nature of a residuary clause, and the proceeds of 9aid policy are 
payable to her surviving daughters. 

The exceptions are accordingly dismissed.* 



Recovery by a merchant of damages for delivery of a consignment 
of merchandise of a quality inferior to that contracted for is held, in 
Ellison vs. Johnson (S. C.) 5 L. R. A. (N. S.) 1161, not to be pre- 
vented by the fact that, because of an advance in the market price, it is 
disposed of ata profit. 



One who advances money to pay an encumbrance on a ward's 
property upon security of a deed of trust executed by the curator with 
the sanction of the probate court, which proves to be without justifica- 
tion in law, is held, in Capen vs. Garrison (Mo.) 5 L. R. A. (N. S.) 
838, not to be entitiled, in case the old encumbrance is canceled from 
the record, to be subrogated to the benefit of it. 



A sale by a publisher's assignee for creditors of plates, publishing 
Hghts books in process, and books manufactured, if made for the 
best interests of creditors, is held in Lothrop Pub. Co. vs. Lothrop L. & 
S. Co. (Mass) 5 L. R. A. (N. S.) 1077, to include the right to use the 
publisher's name in using and making available books in process of 
manufacture and the plates for printing others. 
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In tlve Orphans* Court of Philadelphia County, No. 1419, June Term, 

1903. 

MOTION TO TAKE OFF NON-SUIT. 

Rittenburg vs. Samuel T. Freeman & Co. 

Auction sales — Misdescription — Rescission of contract. 

One who sells property upon a description given by himsef is bound to make 
good that description, and if it be untrue in a materia point, athough 
the variance be occasioned by a mistake, he is liable. 

A misdescription in a material matter, upon which a purchaser may rea- 
sonably rely, and did rely, and Is damaged, is ground for avoidance of 
the contract. Such is the law, even where the conditions of sale pro- 
vide that immaterial errors and misdescriptions shall not avoid the 
contract. 

Plaintiff bought at public sale property described in the catalogue as a three - 
story brick store and dwelling. The catalogue also contained a pro- 
vision that the sale should not be invalidated by immaterial errors or 
misdesdripttoJn of improvements. Immediately after the sale he went 
to look at it, and ascertained that it was partly brick and partly frame 
On the same day he called upon defendants for the purpose of rescind- 
ing the contract and demanded back his deposit money. Under the or- 
dinances and acts of assembly applicable to Philadelphia there is a 
difference between the status of brick and frame buildings, and there 
is also a difference in the rate of Insurance. Held, that the representa- 
tion in the catalogue that the building was of brick was material, and 
that he could, upon rescinding the contract, recover back the deposit. 

Charles Lex Smith, for motion. 

Otto Robert Heiligman, contra. 

Opinion by Martin, P. J., February 2, 1906. 

Frank Rittenburg, the plaintiff, attended an auction sale held by 
Samuel T. Freeman & Company, the defendants. He was furnished 
with a (lescription published by the defendants, which they called 
"Catalogue of real estate, stocks, etc., to be sold on Wednesday, May 
27; 1903/' In this pamplet there was published "Terms of sale/' noti- 
fying bidders that a deposit would be required when properties were 
struck off, and that in case of default a resale would be held at the 
purchaser's risk ; and in the event of failure by the purchaser to comply 
with the terms of sale, the seller should have the option of declaring 
the sale off and retaining the deposit money on account of liquidating 
damages, or reselling the property at the expense and risk of the pur- 
chaser and of retaining the deposit money on account of any loss oc- 
casioned thereby; that sales would not be invalidated by immaterial 
errors or misdescription of improvements, "as it is the duty of pur- 
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cahsers to make the necessary examination previous to the sale*'* 

The catalogue contained a description of a "three-story brick store 
and dwelling, northeast corner of 2nd and Norris. 

"All that certain lot or piece of ground, with the improvements 
thereon erected, situate in the 19th Ward of the City of Philadelphia," 
giving the measurements and describing the improvements as "a 
three-story brick store and dwelling, having store with two bulk win- 
dows, dining room and kitchen on first floor, gas, bath, range, hot and 
cold water, etc. 

The plaintiff being the highest bidder . the property was knocked 
down to him and he deposited with the defendants the sum of $100. 
He at once visited the property, which he then saw for the first time, 
and ascertained that it was partly brick and partly frame. The portion 
of the building containing the store and one second story and one third 
story bedroom was constructed of brick, and the balance of the build- 
ing, -containing four rooms, was frame. On the same day, he called 
upon defendants for the purpose of rescinding the contract, and de- 
manded back the deposit money. 

Upon the trial of the case, a non-suit was ordered. A motion to 
take off the non-suit was argued before the court in banc. 

It is usual in cases where property of considerable value is offered 
for sale, to reduce a description of it to writing. This description, 
when relating to' real estate, is called "particulars of sale," the office 
of which is to describe the subject-matter of the contract; Torrance 
vs. Bolton, L. R., 14 Eq. 124. 

It should contain a faithful description of the property offered 
for sale, in language so clear and unambiguous that persons of ordi- 
nary understanding will not be deceived as to either its character or 
identity: Flight v. Booth, 1 Bing. (N. C.) 370; Swaisland vs. Dears- 
ley, 29 Beav. 430. 

One who sells property on a description given by himself is bound 
to make good that description, and if it be untrue in a material point, 
although the variance be "occasioned by a mistake, he is liable for that 
variance : Neale vs. Bingler, 25 Pa. C. C. Reps. 539 ; Braunschweiger 
vs. Waits, 179, Pa. 47.. 

A misdescription in a material matter, upon which a purchaser 



Digitized by LjOOQIC 



82 LACKAWANNA JURIST. 

may reasonably rely, and did rely, and is damaged, is ground "for avoid- 
ance of the contract : Wall vs. Stubbs, 1 Madd. 54. 

And this has been held so even where the conditions of sale pro- 
vide that errors and misdescriptions shall not void the contract : Dobell 
vs. Hutchinson, 3 Ad. & El. 355 : 30 E. C. L. 118. 

Where ambiguity exists in a written contract, arising from its 
reference to extrinsic objects, it may be explained by parole testimony 
as to the situation and character of these objects at the times of the 
contract but such evidence is for the jury: McCullough vs. Wain- 
right, 14 Pa. 171. 

Where the meaning of an agreement is doubtful, its terms are 
to be considered in the light thrown on them by proof or admitted 
illusrtative facts. The situation in which the parties stand, the necssi- 
ties for which they would necessarily provide, conveniences they would 
probably seek to secure and the circumstances and relations of the 
property in regard to which they have negotiated ,are all elements in 
the interpretation of an ambiguous contract: Lacy vs. Green, 84 Pa. 
514. 

The representation that the building was of brick was material- 
Aside from the difference in value of a structure of stone or brick, 
there is the, rate of insurance to be considered, and the status of a frame 
building in the City of Philadelphia, under the law. By the provisions 
df the Act of May,. 1899-, Sec. 35, P. L. 193, the character of roofing 
permitted is prescribed and limited ,to slate, zinc, tin, iron, copper or 
other fire-proof material, authorized by the building inspectors. 

. By the provisions of the ordinance of March 28, 1894, Sec. 2, 
page 91, it is made unlawful to enlarge a frame building, or remove it 
except on the same lot or adjoining lot belonging to~ the same owner, 
or to repair, reconstruct or remove such building, if injured by fire, 
fire, wear and tear or by the elements more than 50, per "cent, of its 
original cost of construction. 

The testimony discloses that it was not the intention of the plain- 
tiff to purchase such a property, and that he was misled by the de- 
scription. The deposit, while a gurantee for the fulfillment of the con- 
tract of sale, is not a mere pledge but part payment of the purchase 
money. 
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It was the duty of x the defendants, as stakeholders, to retain the 
money until, by the completion or rescission of the contract of sale, the 
party to whom it is due was ascertained : Buf rough vs. Skinner, 5 Buff. 
2639 ; Gray vs. Gutteridge, 3 C. & P. 40 ; 14 E> G L. 440. 

Upon the failure of the vendor to complete the sale, it w&s defend- 
ants' duty, as stakeholder, to return to the purchases the deposit : Dun- 
ants' duty, as stakeholder, to return the purchaser the deposit; Dun- 
can vs. Cafe, 2 M. & W. 244. 

If a deed had been tendered to plaintiff, correctly describing the 
property as frame and brick, it would not Rave been a compliance with 
the terms of the contract : Stanton vs. Tattefsall, 1 Smale & Gift. 529. 

The question should be sumitted to a jury to determine whether 
there was a mistake which relieved the purchaser: Robinson vs. Mus* 
grove, 8 C. & P. 469 ; 34 E. C. L. 483. 

Public sales by auction and private sales are precisely what the 
contracts of the parties make them : Huston, J., in Ashcom vs. Smith, 
2 P. & W. 211. 

'The question is, what was the property plaintiff bought? If he 
purchased a brick building, he would not be bound by the tender of a 
building partly brick and partly frame. If the bid was induced by 
representations which were false and materially affected the value of 
the property, he was entitled to rescind the contract dnd demand the 
return of the money paid on account. 

The motion to take off the nori-suit is allowed. 



In the Court of Common Pleas of Lackawanna County. Mo. J 2$, May 

May Term, 1903. 

Sci Pa. Sur Municipal Claim. 

RULE POR JUDGMENT NON OBSTANTE VEREDICTO. 

City of Scranton vs. Robert P. Koehler. 

A scire facias* sur municipal lien in Pennsylvania is an original and not a 
judicial writ; it is both a summons and a declaration, and as such 
may be quashed if defective as a summons or demurred to if faulty as 
a declaration. 
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As in an ordinary case of assumpsit it is not necessary for the plaintiff to 

offer in evidence the declaration or summons, so in a scire facias sur 

municipal lien it is not fatal to the plaintiff's case if the scire facias is 

not offered. 

. Where it is not shown to the contrary, court will presume that scire facias 

sur municipal lien is legal and properly issued. 
Where, in case of a scire facias sur municipal lien a defendant files an affi- 
davit of defence and where in the trial of the case subsequently no 
objection is raised to the form of the scire facias, the defendant can- . 
not properly raise this objection alter judgment. 
Mr. D. J. Davis, City Solicitor, for plaintiff. 

Mr. T. P. Duffy, for defendant. 

Opinion by Edwards, P. J., March 25, 1907. 

Defendant offered no evidence in this case. When the plaintiff 
rested, defendant's counsel moved for binding instructions in favor of 
the defendant, for the reason that no scire facias had been offered in 
evidence and for the further reason that the scire facias in this case 
'.'was the same as in the cases already decided by the Superiqr Court, 
issued under the Act of 1901 instead of under the Act of 1891," it be- 
ing "a writ unknown to the law and contained no summons to the de- 
fendant, was not directed to the sheriff, had no return day mentioned 
therein and was not a valid sci. fa." 

Counsel' in his motion evidently refers to the cases of Scranton 
City vs. Stokes, 28 Sup. Ct., 434, and same vs. same, 28 Sup. Ct., 437. 
In a case handed down this day, City of Scranton vs. Higgins, we have 
entered judgment for the defendant in accordance with the decisions 
of the Superior Court in the cases mentioned and because the record 
in the Higgins case disclosed clearly that the scire facias in that case 
was issued under the provisions of the Act of 1901 and consequently 
under the decisions aforesaid, was a void writ. In the record now be- 
fore us there is nothing to indicate the nature or form of the scire fa- 
cias that was issued. We cannot assume that it was the kind provided 
by the Act of 1901. If we have the right to assume anything on this 
point it would be that the scire facias- was legal and was legally issued. 
The record does not justify the instruction asked for by defendant's 
counsel. 

The best way to settle the question is to ascertain what walsdone 
at the trial. The first witness sworn for the city was the assistant city 
clerk. Through him was proven the ordinance authorizing the paving 
of Mulberry street and also the letting of the contract. The next wit- 
ness was the assistant city engineer. He proved that the work of 
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paving was completed on November 11, 1897; The importance of this 
fact relates to the time the lien was filed, viz., May 10, 1898, which is 
within the six months period, In this connection we notice from the 
record that the lien was amended so that it should appear that the 
work was completed on November 11, 1897, and that the final assess* 
ment was made the same date. A copy of the lien was admitted in evi* 
dence without objection, the lien itself having been lost. 

We come now to the scire facias. This was lost, and no copy 
was offered in evidence. The notes of the testimony on this point are 
as follows: 

"By Mr. Davis: The lien in thi$ case is missing from the files, 
as well as the sci. fa. I had expected Mr. Williams here this morn- 
ing to make an affidavit that the lien is not in its proper place, but he 
is absent from the court. 

"By Mr. Duffy : It will not be necessary, 

"By Mr. Davis : The plaintiff offers in evidence, without objec- 
tion on the part of the defendant the copy of the municipal lien here- 
tofore filed in this case." 

The remark of defendant's counsel that "it will not be necessary*' 
refers, we should think, only to the fact that it was not necessary to 
call Mr. Williams. At any rate, the record shows that no scire facias 
nor a copy thereof was offered in evidence, and this is one of the rea- 
sons assigned by defendant for the entry of judgment in his favor. 

Is it necessary for the plaintiff, in the trial of a scire facias sur 
municipal lien, to offer the scire facias in evidence? It is the usual 
practice to do this, but we can find no authority for the proposition 
that a failure to do so is fatal to the plaintiff's case. It was decided 
long ago in Pennsylvania (the Schenly case, 36 Pa. 29), that a scire 
facias sur municipal lien is an original and not a judicial writ ; but we 
need not discuss this question here. It is not difficult to determine 
the place or office of a scire facias sur muuicipal lien in the practice of 
our courts. It has a two-fold purpose. It is a summons and a declara- 
tion. In some states the scire facias performs the office of a summons 
only, and in these jurisdictions the plaintiff must file a separate dec- 
laration ; but this is not the case in Pennsylvania. We see no reason 
why a defendant cannot move to quash the scire facias if it is defec- 
tive as a summons, or why he cannot demur to it if it is faulty as a 
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declaration. In cases of assumpsit it is not deemed necessary to offef 
the summons or declaration in evidence. We never heard of a motion 
for binding instructions for the defendant because the summons* of 
declaration was not offered in evidence. They are necessarily a part 
of the case as much as the scire facias sur municipal lien is a part of 
the case. Any defect in either the summons, declaration, or scire fa- 
cias or any material variance between the probata and allegata, can be 
called to the attention of the court, and any motion pertaining thereto 
can be made, without offering the papers themselves in evidence. It 
is no argument against our proposition that a summons in ejectment is 
always offered in evidence. This is necessary on account of the -sher- 
iff's return which is prima facie proof of defendant's possession. It 
may be also contended that the scire facias should be offered in evi 
dence in order to establish the fact that it was issued within five years 
from the date of the lien. It must be remembered that we think it is 
good practice to offer the scire facias in evidence, although the fail- 
ure to do so does not destroy the plaintiff's case. Whatever may be 
the force of this last contention, it has no place in the case at bar, be- 
cause the record on this point is as follows : 

"Mr. Davis : We offer in evidence praecipe as follows : 'No. 723, 
May Term, 1903, Lackawanna County, ss. : In Common Pleas, City 
of Scranton vs. Robert P. Koehler. To the Prothonotary. Issue scire 
facias sur municipal lien, No. 51 May Term, 1898, returnable sec. leg. 
David J. Davis, City Solicitor.' Fried May 8, 1903. Pro't office, Lack- 
awanna Co., J. Copeland, Prot. 

"Mr. Duffy : No objection." 

There is another view to be taken of this case. Whatever might 
be the correct view as to the necessity of offering the scire facias in evi- 
dence, the defendant is not now in position to raise this question. De- 
fendant's affidavit of defense and plea were admitted in evidence with- 
out objection. The affidavit of defense sworn to May 23, 1903, as as 
follows : 

"Robert P." Koehlfcr being duly sworn says, I am the defendant 
in the above entitled, case. I have a full and just defense to the whole 
of plaintiff's case, the nature and character of which is as follows: 
The alleged lien on which the above scire facias was issued was for 
paving Mulberry street in the city of Scranton. No lien was filed 
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against my property within the time prescribed by law, and no lien 
existed at the time such scire facias was issued. The lien was not filed 
within six months from the completion of the work, nor within six 
months from the filing of the assessment for the costs and expenses of 
the same. The contract for said paving including both costs of Con- 
struction and for repairs for the term of five years, making the whole 
assessment for such pavement illegal and void; all of which I expect 
to prove oh the trial of the above case." 

On April 9; 1904, the following was filed : 

"Enter plea of non assumpsit, payment with leave to introduce spe- 
cial matter; no lien; and for a further special plea the defendant says 
that there was no lawful assessment against the property described in 
the scire facias in this case." 

It will be noticed that at no time is there an intimation as to the 
form of the scire facias. The burden of the defense all the time is 
that the lien was not filed in time and that the assessment was unlaw- 
ful. We are of the opinion that it is now too late to raise this ques- 
tion as to the form of the scire facias, even if there were anything on 
the record to justify the raising of such a question. There is not a 
word upon the record that throws any light as to the nature of the 
scire facias issued in this case. 

For the reasons stated the rule for judgment non- obstante vere- 
dicto is discharged and we direct judgment to be entered upon the 
verdict in favor of the plaintiff for the sum of $239.32, with interest 
from November 26, 1906. 



In tne Court of Common Pleas of Lackawanna County. No. 310, Jan- 
uary Term, 1907. 
RULE FOR DECREE IN DIVORCE WITH ALIMONY. 
Athella Dawes vs. Fred i?. DesweS. 

Where there is a variance between th.e petition .and the writ in divorce, and 
the petition plainly shows that the divorce sought is not absolute but 
partial and the proceedings are not challenged for insufficiency and the 
respondent, after personal service, appears at the hearing, he will not 
then be permitted to take advantage of the insufficiency. 

While it is the better practice to make a claim for alimony in the petition, 
yet where personal service is had a rule for alimony obtained at- a 
later date Will be sustained. The right to permanent alimony must be 
founded on some statute and must depend on the wife's necessitites. 
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The residence of the iibellant in the County in which an action in divorce ia 
begun must be specifically shown and her domicile will not be con- 
strued to be the same as that of her husband* as ordinarily applied to 
married women. 

Mr. P. F. Loughran, for Iibellant. 

Opinion by Newcomb, A. L. J., March 18, 1907. 

This is a contested proceeding for divorce at suit of the wife. 
For cause of action both cruel and barborous treatment and personal 
indignities are alleged. 

"One ground of contest is a merely technical objection arising from 
a variance between the petition and the writ. The latter is the stereo- 
typed form of subpoena to appear and answer and to show; cause why 
a divorce "from the bonds of matrimony" shall not be granted. 
Though somewhat informal the petition makes it quite plain that what 
is sought for is not an absolute but partial divorce. Not having been 
challenged for insufficiency by demurrer or pther pleadings we feel 
warranted- in holding that in substance the petition contains a prayer 
for divorce from bed and board. To this the evidence conforms. And 
if that were the only difficulty with the case it might be decided in 
favor of the Iibellant although we express no opinion on the merits. 
Under the reasoning of Pentz vs. Pentz, 6 D. R. 708, with- which we 
concur, the variance is deemed immaterial. 

The next question concerns the claim for permanent alimony. 

There is no prayer for alimony in the petition. Suit was begun 
in December. Personal service, was had and respondent appeared by 
attorney. No answer was filed and the case was so proceeded with 
that it went to a hear sec. reg., and before one of the judges on Feb- 
ruary 8th. The first step indicating an intention to claim alimony 
was taken January 26th, when upon mere motion of counsel a rule for 
final decree was taken. This was so framed as to include a rule for 
permanent alimony. Between that date and the date fiked for hearing 
respondent was served with the rule and in that way first learned of 
the demand for alimony. He contends that it is irregular and that as 
libellant's petition is silent on the subject she has no standing now to 
make such demand. For this position Clayton vs. Cyayton, 1 Ash 52, 
is cited. I cannot say that on its facts that case is analogous with this. 
There the case had proceeded to a finish by formal issue, trial and ver- 
dict before any question of alimony was raised. So there was not only 
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an absence of allegation but also of proof before the Court upon which 
to base a decree. Of the two it is the evidence that is important rather 
than the pleading on that branch because a limit relative to respondent's 
means is fixed by law beyond which th Court may not go in awarding 
alimony. Here the evidence before us is adequate to the purpose in 
that regard and we cannot see how respondent would be prejudiced if 
alimony were to be decreed against him. He had notice — very short 
notice it may be — by the service of this rule prior to the hearing. The 
evidence as to* his income is necessarily in a small compass because it 
.consists wholly of his earnings as a journeyman carpenter. He was 
present and took part in the trial and there is no dispute as to what 
his earnings have been for upwards of a year past. Hence the prac- 
tical difficulty Confronting the Court as to the proper amount in the 
Clayton case is not present here. So while the omission from the libel 
of an intended claim for alimony cannot be commended, and perhaps 
under some circumstances could not be countenanced, under the con- 
ditions here I am not prepared to say it should on that account be dis- 
allowed. But as the case is to be disposed of adversely to the libelalnt 
it is thought best to leave the decision of that question until it arises 
in some case where its decision is necessary. 

The claim for alimony was further contested at the argument 
because there was no evidence as to the wife's means. The position 
was taken that she had the burden of showing the existence of some 
necessity in order to be entitled to alimony. For this Toole vs. Toole, 
1 W. ,N. C. 96, is cited. 

There is nothing either in the statute or the decisions under it, so 
far as the writer is aware, that makes the right to permanent alimony 
contingent on the wife's necessities. In the absence of some statutory 
provision to that effect I can see no ground upon which the argument 
can rest. For permanent alimony, unlike alijnony pendente lite, is 
purely a creature of statute. The right to have it and the conditions 
rnder which it is allowed must be found in some statute. The report 
of the case relied upon is very meagre but enough appears to show 
that the thing in question there was alimony pendente lite. This is a 
very different thing. It is not of statutory origin and may be refused 
in the same case where on final decree permanent alimony would have 
to be allowed. This contention is without merit. 
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The real difficulty here is a question of jurisdiction arising from 
the wife's residence. It was not formally raised by answer or other 
pleading for none was filed by respondent. Libelant's residence was 
averred in her petition to be in this county. Defendant exercised his 
right to attend at the time and place fixed for the trial and to contest 
the suit on all points. It was there and then disclosed that he had no 
intention of waiving this question for it was informally discussed dur- 
ing the progress of the hearing. On the evidence there can be no dis- 
.pute as to the place of libellant's actual residence. The parties wefe 
married October 24, 1905, at her home in her father's house in Wyo- 
ming, Luzerne County. The husband's home was here in this city and 
county. After the wedding the husband returned to Scranton with his 
wife and here they resided so long as they lived together, viz., till Sep- 
tember, 1906. At that time, because of the injuries complained of in 
her petition the wife withdrew from respondent's home and returned to 
her parents in Wyoming where she has remained ever since calling it 
her home. She had been there some three months when she filed her 
petition alleging residence here. The sole basis of that averment is ad- 
mittedly the law of constructive domicile as ordinarily applied to mar- 
ried women. The plain requirement of the statute is not to be an- 
swered in that way. It says that the libel shall be exhibited to the 
court "in the county where the injured party resides." 

Act 13 March, 6 Sm. L. 286, Sec. 2. 
The course of decision under the Act leaves no room for doubt 
as to its meaning. Reference is made to the following : 

Sherwood's Appeal, 17 W. N. C 338. 

Thompson vs. Thompson, 2 Pa. C. C. 573. 
Cain vs. Cain, 5 ibid 669. 

Smith vs. Smith, 11 ibid 465. 

Gerson vs. Gerson, 6 Lack. J. 369. 
There is nothing either in the express words of the statute or any 
construction that could be fairly put upon it to prevent the respondent 
from waiving libellant's choice of the wrong forum in such case. So 
where, under circumstances like these, the respondent has voluntarily 
submitted to the jurisdiction of the Court in the county where he re- 
sides a decree can be made against him. 

Nagle vs. Nagle, 3 Grant 155. 
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Newbold's Appeal, 2 W. N. C 472. 

The attempt is made to invoke the principle of these cases against 
the respondent here. But it cannot be done without affirming the 
proposition that the only way to take advantage of libelant's non-resi- 
dence in the county is by formal traverse of her averment in that par- 
ticular before hearing, or that failure so to do amounts to a waiver 
of that objection. The cases do not go to that extent, and such loctrine 
is unsupported by principle or analogy. The most that the cases can 
be said to decide is that if the respondent goes to trial on an answer 
taking defense on the merits only, he cannot after that shift his ground 
in-order to contest the question of residence. His right to appear at 
the trial and to contest every material allegation of the petition without 
any formal answer cannot be doubted. Neither can it be doubted 
that it is material for libellant to aver her residence in the county. 
There was no lack of appreciation on her part of that point in this in- 
stance for it was so averred. If it had been stated otherwise the den 
feet of jurisdiction would have been apparent on the face of the record 
and advantage could have been taken of it by demurrer or motion to 
quash. As the record stood the question could only be developed on 
the trial. The defense having been conducted in such way as to neg- 
ative the inference of waiver in the premises we cannot say that the 
challenge to the jurisdiction comes too late. 

Being of opinion therefore that under the evidence the libellant 
was at the time of filing her petition a resident of Luzerne county and 
for that reason being without jurisdiction the rule for final decree is 
discharged and the proceedings dismissed. 



Employer's Liability — Mine — Boss. The Supreme Court of 
Tennessee held, in the case of Smith vs. Dayton Coal & Iron Com- 
pany, that an employer could not escape liability for failure to per- 
form his common-law duty with respect to the safety of a mine by 
employing a mine boss, as required by statute, who was specifically 
charged with the duty in question. 

Statute of Frauds — Land — Possession. The Supreme Court of 
Kansas held, in the case of Baldwin vs. Baldwin, that possession 
relied upon as part performance to take a contract for the sale of 
lands out of the«statute of frauds must be notorious, exclusive, con- 
tinuous and in pursuance of the contract. 
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In the Court of Common Pleas of Lackawanna County. No. n, Sep- 
tember Term. 1905. 
IN EQUITY. 
Adolph Blau vs. A. Hurwitz and J. Hurwitz, Trading as Hurwitz & 

Company. 

Where a person appropriates an originaf name, sign or trade mark to desi- 
gnate his business and spends his time and money and abilities in ad- 
vertising and acquiring a special meaning and significance for such 
name, sign or trademark, a court of equity will protect his right to use 
such name, sign or trade mark exclusively. 

B. has conducted for several years a business of selling steamship tickets 
and foreign drafts, using the firm name of the "Union Ticket Agency." 
He spent his time and money in advertising the same and printing 
literature in various languages. H. establishes the same kind of business 
and attempts to appropriate the same name, the "Union Ticket Agency," 
whose literature and advertisements are apparently designed to mislead 
the public into believing that it is the same agency. A court of equity 
will intervene to prevent his use of the name. 

Mr. George D. Taylor, for plaintiff. 

Messrs. Vosbiirg & Dawson, for defendants. 

Opinion by Edwards, P. J., March 18, 1907. 

The prayer of complainant's bill is that defendants be perpetually 
enjoined from using the name "Union Ticket Agency" in their business 
in the city of Scranton, county of Lackawanna. 

The merits of the case under the evidence are entirely with the 
plaintiff. 

We find specifically sufficient facts to constitute the basis of a de- 
cree. 

1. The plaintiff for several years has conducted in the city of 
Scranton on Lackawanna avenue the business of selling ocean steam- 
ship tickets and foreign drafts, under the firm name and trade name of 
"Union Ticket Agency/ He was the first person to usfe and appropriate 
this name in the city. He has expended considerable sums of money 
in advertising his business under the said name by means of cards, cir- 
culars and books, printed in English and in several foreign languages, 
so that the business has been firmly established and is generally recog- 
nized under the name of "Union Ticket Agency," regardless of the 
name of the proprietor of the business. 
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2. Te defendants less than a year ago attempted to establish the 
same kind of business on the same avenue, and advertised it as the 
"Union Ticket Agency.' I find that the advertisements published by 
the defendants in the newspapers were designedly framed so as to mis- 
lead and deceive the public into believing that fhey were invited to visit 
plaintiff's agency, thus constituting a fraud on the plaintiff's rights. 

3. Since the preliminary injunction was granted in this case the 
defendants have abandoned their agency in the city of Scranton. 

CONCLUSION OF LAW. 

1. The. preliminary injunction heretofore granted in this case 
should be made perpetual. 

2. Defendants should pay the costs. 

DECREE. 

This cause came on to be heard at a regular term of equity court, 
and was argued by counsel, and upon consideration thereof, it is or- 
dered, adjudged and decreed that the defendants be forever enjoined 
from using in their business in the city of Scranton, in the county of 
Lackawanna, either by newspaper advertisements, printed signs, letter- 
heads, business cards or otherwise, the name "Union Ticket Agency," 
and that the preliminary injunction heretofore granted to the extent 
indicated in this decree be made perpetual. 

The defendants are directed to pay the costs of these proceedings. 

Let the prothonotary enter this decree nisi. Exceptions to be filed 
as provided by the equity rules. 



Taxes. Checks drawn by the United States Treasurer in pay- 
ment of interest on government consols are held, in Hibernia Sav- 
ings & L. Soc. vs. San Erancisco (Cal.) 5L.R. A. (N. S.) 608, not 
to exempt from state taxation, under a provision of the United 
States Revised Statutes exempting "all stocks, bonds, Treasury 
notes, and other obligations'* of the United States. 

Employee — Accident — Assuming Risk. The Supreme Court of 
Illinois held, in the case of McCormick Harvesting Machine Com- 
pany vs. Zakewski, that an employee sent to remove a pile of lumber 
assumed the risk of injury from its fall, because the lumber was 
covered with ice and defectively piled, where the defects were 
plainly obvious to him, notwithstanding they were due ito the em- 
ployer's negligence. 
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In the Court of Common Pleas of Lackawanna County. No. 92s, 

March Term, 1906. 

RULE TO TAKE OFF NONSUIT. 

Vogts, Quast & Co., vs. Rowland Thomas. 

In a scire facias sur recognizance of bail in cases of assumpsit no special 
form is dictated or required by the Aca of Assembly of March 20, 1845. 
P. L. 188, but it is sufficient in the terms of the recognizance there is 
a substantial compliance with the act. 

If bail in such cases is offered and taken in less than double the amount of 
the debt, with interest and costs, as required by the statute, the plain- 
tiff in action may disregard the bill and proceed to execution as though 
no bail were taken; but, if he doss not elect to do so, he cannot then 
take, advantage of this technicality. 

In a case of scire facias sur recognizance of bail in assumpsit cases the re- 
cognizance is a creature of the statute, and if the plaintiff voluntarily 
extends the time of execution without the consent or knowledge of the 
bail this shall not affect the status of the plaintiff in scire facias, as 
such extension is gratutious and not enforceable; and the defendant in 
a scire facias, who voluntarily assumes the obligation is not prejudiced 
by such extension and cannot take advantage of it. 

Opinion by Newcomb, A. L. J., March 18, 1907. 

This was a scire facias sur recognizance of bail for stay of execu- 
tion on a judgment of an alderman for $273.00. The amount of the 
bail wa9 $500. In form it was as follows: "Now, October 1, 1904, de- 
fendant takes stay for nine months. I hereby become bail absolute in 
the sum of $500 and pledge myself to pay the amount of the above 
judgment with interest and cost if the defendant, James Moir, fails to 
do so a}; the expiration of nine months. (Signed) Rowland Thomas/' 

It will be noted that the penal sum of the recognizance was less 
than "double the amount of the debt or damages, interest and costs re- 
covered" as required by Sec. 1, Act 20th March, 1845, P- L. 188, which 
prescribes the kind and amount of bail to be given in such case. The 
period of stay to. which the judgment was subject by the provisions of 
the statute was nine months. The record shows that nothing was done 
during that time, but soon afterwards, viz.: July 15, 1905, execution 
was issued. That was returned the following January, as follows : "I, 
H. B. Andrews, return this writ advertised, adjourned at request of 
plaintiff and agreement of attorneys. Collected $50.00, paid aid. $3.75, 
retained my costs, paid balance to plaintiff's attorney. So answers J. 
Teets, constable per H. B. Andrews, dep." 
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The effect of this return is drawn in question by one of the two 
gronds upon which it is sought to sustain the non-suit. Defendant 
contends that as to him it operates as a discharge because it shows that 
after certain property of the principal was taken in execution for the 
debt the creditor released it without his consent. This was believed to 
be without merit and we see no reason to change our views in that re- 
gard. It was argued that the legal import of the return is that a levy 
was duly made on property of the principal of some amount and char- 
acter, and that it was for the plaintiff to show what it was as the pre- 
sumption is that sufficient was levied upon to fill the writ. No author- 
ity for that proposition has been cited. In my judgment the return is 
too vague, indefinite and equivocal to warrant the conclusion of fact 
upon which it depends. 

At the argument of this rule it was further claimed that the re- 
turn shows an extension of time given by plaintiff to the principal with- 
out defendant's consent. It would be a very liberal interpretation of 
the return to say that, but conceding that it might be done it remains 
to be said that, so far as appears, it was a gratuitous extension, and 
therefore not enforceable. Thus the argument in this particular be- 
comes empaled upon the very weapon with which defendant seeks to 
break the force of his recognizance. 'This brirfgs us to the other ques- 
tion in the case, being the ground upon which the non-suit was granted. 
It is raised by the plea of nul tiel record. 

The recognizance being a creature of statute and its effect being 
to restrain the exercise of a common law right of immediate executior 
it was thought the rule of strict construction was decisive against the 
technical liability sought to be enforced by scire facias. It was so held 
because of the variance between the penal sum expressed and the 
amount required by the statute. It was believed that owing to that 
variance it was not enforceable as a recognizance because in itself it 
could not operate to stay the plaintiff's hand. This was without pre- 
judice to the question of defendant's liability in a common law action 
upon proof that it was one the faith of defendant's undertaking that 
plaintiff forebore as against the principal. The judgment of non-suit is 
now believed to have been erroneous. 

The strict construction rule applies in favor of those for whose 
benefit it exists. Thus in this instance it could have been invoked 
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against the bail as entered had the plaintiff so elected. It was his com- 
mon law right alone that was modified by the statute. Under the rule 
of strict construction it was his privilege, had he seen fit, to assert that 
right and proceed to execution regardless of the bail because of the 
variance. The defendant, however, stands in a different relation to the 
recognizance. Keeping that in mind it will be seen that his position 
derives no support from those cases holding it to be ground for quash- 
ing attachment proceedings where the plaintiff's bond varies from the 
statutory form, either in respect to the condition or penal sum. The 
defendant assumed the obligation here voluntarily. So far as it varies 
from the terms prescribed by statute it is not to his prejudice. As to 
him the rule is believed to he that if the condition of the recognizance 
is in substantial conformity with the statute and its terms impose no 
greater burden than that required by the statute it is not fatally defec- 
tive. This seems to us to be the result deducible from the following 
cases : 

Bank vs. Reed, I W. & S. 101. 

Com. vs. Laub, lb. 261. 

Donley vs. Brownlee, 7 Pa. 109. 

Caldwell vs. Brindle, 11 Pa. 293. 

Haines vs. Levin, 51 Pa., 417. 

Com. vs. Wistar, 142 Pa., 373. 

Chumasero vs. People, 18 111. 405. 
Hence, if the only thing in the case were the question of variance 
we would in the light of these authorities feel constrained to hold that 
a mistake was made in granting the non-suit. The exact form in 
which ball should be taken by the alderman for sctay of execution is 
not prescribed. Its substance only is to be found in the statute. The 
words used here substantially conform to the statute, except that the 
penal sum is less than is required, though ample to cover the debt, in- 
terest and costs intended to be secured. 

But the variance in that particular is not the only material fact. 
While it is true that for this defect the plaintiff at his option might 
have ignored the entry of bail and proceeded as though none had been 
given, the fact is that he did not so elect, but apparently* acquiesced in 
the form of security as furnished. This brings the case within the 
doctrine of Allen vs. Kellam, 94 Pa. 253. There the recognizance was 
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bail in error for a supersedeas. There was tmly one surety instead of 
two as the Act of 1836 required. Manifestly that was a more serious 
defect than is involved here. Yet it was held that such recognizance 
could derive validity from the consent, express or implied, of the party 
intended to be affected by it. 

The reasoning was this: The recognizance is tendered to the 
plaintiff as security in consideration of the delay and risk to which he 
may be subjected, and if he chooses to accept and treat it as valid, and 
for this reason forbears to proceed by execution pending the time dur- 
ing which proceedings are intended to be stayed, neither the principal 
nor surety can evade liability on the ground of non-conformity to the 
terms of the statute. Accordingly it was held that the case was for the 
jury on the question whether as a matter of fact the security was ac- 
cepted and treated by plaintiff as valid. 

The same dictrine was, on the authority of this case, again enun- 
ciated in Geiselman vs. Shomo, 13 Sup. Ct. 3. Neither that nor any 
kindred authority was called to our attention at the trial. The opinion 
then entertained was that the plaintiff's remedy in such circumstances 
was by action in assumpsit as not being technically founded upon a 
recognizance. But this case must be regarded as decisive to the con- 
trary, and as affirming the validity of the defendant's undertaking 
here as a recognizance to be sued upon as such, for the form of action 
there was not assumpsit but scire facias. 

The entry of non-suit cannot be sustained and the rule to take it 
off is made absolute. 



Insurance — Agent — False Answers. The Supreme Court of 
Oklahoma held, in the case of The Deming Investment Company 
vs. Shawnee Fire Insurance Company, that an agent's insertion of 
false answers in an application was not binding on the insurer where 
the representations were warranted by the applicant to be true and 
the insuref had not ratified the agent's act. 



Records. The right of an abstract company to copy real-estate 
records for the purpose t>f compiling an independent set of abstract 
books is sustained in State ex rel. Nevada Title, G. & T. Co. vs. 
Grimes (Nev.) 5 L. R. A. (N. S. 545, under a statute providing that 
every recorded instrument of writing whereby any real estate may 
he affected shall impart notice to all persons of the contents thereof. 
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In the Court of Common Pleas of Erie County. No. 232, May 

Term, 1903. 

RULE TO STRIKE OFF JUDGMENT 

Leslie vs. Clark. 

Judgment notes — Conditions repugnant to warrant. 

A parol condition, attached to the delivery of a judgment nott, to the effect 
that it is not to be entered, but to be presented against the defendant's 
estate, is repugnant to the warrant and void, and judgment entered in 
violation of such condition will not be stricken off. 

Mr. A. O. Calpin, for plaintiff. 

Mr. J. A. Bolard, for executor of defendant. 

Opinion by Walling, P. J., June 11, 1906. 

On May 13, 1903, the above defendant, Margaret L. Clafk, now 
deceased, being sick, sent for her attorney and had him prepare her 
last will. At the same time, she had the attorney prepare five judg- 
ment notes, each in favor of a different party, which she executed and 
placed in the hands of her attorney for delivery. Said notes were 
drawn payable one day after date. One of said notes was for $500 
and payable to above plaintiff, who was her son. One of the other 
notes was drawn for $200 and the other three for $100 each. Plain- 
tiff was not present when the notes were executed, but his note was 
delivered to him the same day by said attorney, and on it the above 
judgment as entered before the defendant's death. 

On delivering said notes to her attorney, the defendant, the evi- 
dence shows, said in substance that "those notes are not to be entered 
in judgment, but are to be kept and presented against my estate. ,, And 
when the attorney handed the plaintiff his note, he told plaintiff about 
the other four notes, and also told him what his mother said, as above 
quoted. Plaintiff made no agreement or promise not to enter judg- 
ment on his note. 

The defendant's executor now asks us to strike off said judgment 
because of the above statement made by her on the delivery of the 
note. 

The judgment is regular upon its face, and there is no evidence of 
fraud, accident or mistake. No defense is alleged on the merits; and, 
in our opinion, nothing is shown to justify striking off the judgment. 
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The maker of a written instrument cannot destroy its efficacy by a 
direction or request to the party to whom it is given. For example, A 
gives B a warranty deed, but says as he does, "now this warranty is 
not to be used." B takes his deed without comment. Does A's re- 
mark destroy the covenant of warranty? Or A gives B a bond, but 
says "I am not to be bound by this obligation." Does that destroy the 
paper? If not, then how can a man strike down the warrant of at- 
torney in the note that he executes merely by saying "no judgment is 
to be entered thereon ?" 

The warrant of attorney is a part of the obligation, and a stipu- 
lation that no judgment shall be entered thereon is totally repugnant to 
the obligation. And it is horn-book law that "A saving totally repug- 
nant to the body of the act is void." And the same rule applies to con- 
tracts: 1 Addison on Contracts, Morgan's Edition, Sec. 225. And if 
an obligation cannot be destroyed by a repugnant clause written there- 
in, much less can it be by a mere verbal direction of the obligor. This 
is not the case of a judgment note executed on the faith of an agree- 
ment in above stated case shot* Id not be stricken off is discharged, at 
certain time, or except in case of default. Such agreements, when sat- 
isfactorily shown, will be enforced. 

And now, June n, iqo6, the rule to show cause why the judg- 
ment in above stated case should nit be stricken off is discharged, at 
the costs of the defendant's estate. 



Sale. The right of apurchaser, under a contract for the sale of 
machinery which stipulates that until the price is paid the title and 
ownership shall remain in the vendor, to maintain an action for 
breach of warranty of quality before such payment is made, is de- 
nied in Bunday vs. Columbus Maichine Co. (Mich.) 5 L> R. A. (N. 
S.) 475, on the ground that the title did not pass at the time of the 
installation. 



False representations made by a surgeon- o fa railroad company 
as to the extent of the injuries of an employee are held, in Gulf, C. 
& S. F. R. Co. vs. Huyett (Tex.) 5 L. R. A. (N. S.) 669, to be no 
reason for setting aside a release subsequently oftained by a claim 
*gent, although the employee acted on the information so received 
m signing the release, if the clai magent did not knowingly take 
advantage of such fact. 
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In the Court of Common Pleas No. 2 of Allegheny County. Mo. 246, 

July Term, 1906. 
RULE FOR JUDGMENT FOR WANT OF SUFFICIENT AFFI- 
DAVIT OF DEFENSE. 
Commonwealth vs Chalfant. 

Quarter Sessions — Bond — When forfeited. 

A failure to prosecute an appeal from a summary conviction before a justice 
is not a breach of a bond conditioned to appear before the Quarter Ses- 
sions to answer any indictment that may be found against the principal. 

Messrs. J. B. McAdoo and W. T. Tredway, for plaintiff and rule. 

Mr. F. P. Sproul, for defendant, opposed. 

Opinion by Shafer, J., November 14, 1906. 

The action is assumpsit on fourteen several bonds, each in the 
penal sum of $50, signed by defendant. The plaintiff has annexed to 
his affidavit of claim only one of the bonds, but avers that the others 
are exactly in the same form and words, except that each of them is 
made by a different principal. In the case of the bond, a copy of which 
is given, the condition is "that the said F. F. Morehead shall be and ap- 
pear at the Term of Court of Oyer and Terminer and Quarter 

Sessions for the County of Allegheny on the first Monday of , 

190 — , at the City of Pittsburg, then and there to answer the above 
charge of desecrating the Sabbath day, as may be preferred against the 
said F. F. Morehead, and shall abide and not depart the court without 
leave." It appears from the affidavits of claim and defense that the 
fourteen principals in these bonds had been arrested and brought be- 
fore J. Clyde Miller, a justice of the peace, for whose use in part this 
action is brought, and convicted before him of unlawfully working on 
Sunday, and were each fined $25 and costs, and that the bonds in ques- 
tion were given in some way upon the proceedings in that case. The 
breach now alleged is ttfet the principals in each of the bonds did not 
take an appeal to the Court of Quarter Session, and did not appear 
in the Quarter Sessions or pay their fines and costs, nor did Henry 
Chalfant produce them, though requested so to do. 

It was no doubt the intention of the magistrate to have a bond 
from these parties to pay their fines or take out an appeal to the Quar- 
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ter Sessions, but the bond itself contains nothing to that effect, but is 
the ordinary bond, requiring the parties to appear to answer any in- 
dictment that may be made against them at the next term of court ; but 
it is not admitted that any such mutual mistake was made, ox that the 
defendant understood the bond otherwise than as it is written. 
The rule must, therefore, be discharged. 



Release. A release obtained by the physician of one causing 
injury by negligence, from the injured person after he has taken 
charge of the case and gained the patient's confidence by his appar- 
ent friendship and solicitude for his welfare, is held, in Viallet vs. 
Consolidated R. & P. Co. (Utah) 5 L. R. A. (N. S.) 663, to be prop- 
erly set aside where the injured person relied on his statements and 
assurances as to the nature and probable duration of the injury, 
which were reckless and proved untrue, and had a tendency to 
deceive and mislead, and were made for the purpose of inducing 
the settlement. 



Proximate Cause. The collision of an express wagon with the 
hind wheel, of a wagon being loded fro mthe sidewalk, forcing it 
against the horse, which was standing unhitched in the street, and 
causing the animal to run away, is held, in Colins vs. West Jersey 
Express Co. (N. J. Err. & App.) 5 L. R. A. (N. S.) 373, to be the 
proximate cause of an injury to one who, to avoid the horse, jumped 
aside and broke his leg by falling over a board pile in the street. 



Partnership. A written agreement made by one who has ac- 
quired options upon certain lands, empowering another, in the ab- 
sence of the optionee, to accept the options and make sales of the 
lands, and providing that all profit shall be distributed equally 
between them, is held, in Clark vs. Emery (W. Va.) 5 L. R. A. (N. 
S.) 503, not to be a contract creating a partnership for the purchase 
and sale of lands. 



The right of the court to require members of a partnership 
which has committed an act of bankruptcy to bring their property 
into the bankruptcy proceedings for administration is sustained in 
Dickas vs. Barnes (C. C. A. 6th C.) 5 L. R. A. (N. S.) 654, although 
proceedings would not. under the statute, lie against them indi- 
vidually because they belong to an exempt class, or have committed 
no act of bankruptcy. 
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In the Orplums' Court of Philadelphia County* No. 428, October 

Term, ipoo. 

PETITION, ANSWER AND REPLICATION. 

MarviWs Estate No. 2. 

Peremptory order to sell real estate — Properties advertised for sale when 
order is asked for. 

Where real estate of a decedent should be sold and an account filed, and it is a 
question whether the executor is exercising due diligence in his efforts 
to sell the same and carry out the provisions of the will, a peremptory 
order to sell will be refused without prejudice, when the executor has 
already advertised the land for sale on a day fixed. 

Mr. B. I. dc Young, for petitioner. 

Miss Carrie B. Kilgore, contra: 

Opinion by Dallett, J., March 23, 1907. 

A review of the facts in this case is not necessary as they suffi- 
ciently appear in the opinion of this court filed October 27, 1906 (15 
District Reps. 874). 

As now presented, on petition, answer and replication, the aver- 
ments of the answer must be accepted as verity and as they are respon- 
sive to the allegations of the petition we would be compelled should 
we dispose of the matter finally at this time to dismiss the petition. 

We think, however, that the real estate' which is the subject of this 
controversy should be sold and an account filed. 

The real question is whether the respondent is exercising due dili- 
gence in her efforts to sell the properties and carry out the provisions 
of the testator's will. They have as was represented at the argument 
been advertised for sale and will be offered at public sale on April 8. 

We will therefore again suspend proceedings for thirty days, with 
leave to the petitioner at any time thereafter to apply as an heir of 
Jdshua Marvill for the appointment of an examiner to take testimony 
in support of his contention as to the necessity for a peremptory order 
to sell. 



A provision for stay of execution in an agreement for judgment 
for overdue rent is held, in Bothfeld vs. Gordon (Mass.) 5 L. R. A. 
(N. S.) 764. not to release the lessee's surety if the extesion is not 
beyond the time in which, in the ordinary course of judicial pro- 
ceedings execution could have been obtained. 
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In the Orphans' Court of Philadelphia County. No. 702, April 

Term, vtjf. 

Exceptions to adjudication. 

Haas? Estate. 

Decedent's estate — Claims — Evidence — Physician refreshing: memory from 
data prepared by clerk. 

Where a physician, testifying without objection in. support of his claim against 
a decedent's estate for professional services, makes his claim out by 
oral testimony, his recollection being' refreshed by data prepared by a 
cleik and verified by him, the question whether his visiting list is a 
book of original entries or such a record as is in itjself proof of the 
claim, is foreign to the question at issue. Nor is his claim defeated 
by a letter he wrote, in which he gives as the reason why he never 
rendered a bill in the lifetime of the decedent that he thought she had 
no means, not that he treated her for nothing because he believed she 
was without means. 

Claim was based upon a slip of paper, on which the doctor's assist- 
ant had made a list of the number of visits by the claimant taken from 
the doctor's note book. This book contained the names of the pa- 
tients, but without stating date or disease or price, and was wholly in- 
complete as a book of original entries. 

Mr. Charles Sinkler, for exceptant. 

Mr. James A. Walker, contra. 

Opinion by I^amorelle, J., March 30, 1907. 

Dr. H. R. Wharton, who claimed the sum of $289 for professional 
services, testified that he had attended decedent in a professional ca- 
pacity, and fixed the number of visits at 103 from memoranda made 
by his typewriter and verified by himself; he -further stated that his 
rates were $3 per visit. 

As is said in Mutchmore's Estate, 9 District Reps. 293, where 
there is no objection to the competency of the witness, and the testi- 
mony is unimpeached and uncontradicted, the claim should be allowed. 

While, under the Act of May, 1887, the doctor was not a com- 
petent witness, the record, as well as the finding of the auditing judge, 
shows that no question of his competency was raised and that no ob- 
jection was made to* his testimony. Under these circumstances, the 
question as to whether or not his visiting list was a book of original en- 
tries, or was such a record as was initself proof of claim, is foreign to 
the question at issre. No effort was made out by the oral testimony 
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of the doctor, his recollection being refreshed by data prepared by a 
clerk and verified by him. Nor is there anything in his letter of June 
8, 1905, addressed to the counsel for the accountah*, which should be 
treated as an estoppel or waiver of his rights. In that letter he gives 
as the reason why he never rendered a bill in the lifetime of the 
dcedent, that he thought she had no means, not that, as was sought 
to be established upon the argument, he treated her for nothing be- 
cause she was without means. 
The exceptions are sustained. 



Replevin. That one's property has been attached as that of a 
stranger is held, in Baltimore, C. & A. R. Co. vs. H. Klaff & Co. 
(Md.) 5 L. R A. (N. S.) 495, not to entitle him to maintain replevin 
to recover its possession. 



Accident — Brakeman — Assuming Risk. The Supreme Court 
of Vermont held, in the case of Johnson vs. Boston & Maine Rail- 
road Company, that a brakeman on a railroad assumed the risk of 
injury from a low bridge and ice hanging therefrom which to his 
knowledge was a usual condition. 



Principal and Surety. Making payments before tKey are due 
under the terms of a building contract is held, in First Nat. Bank 
vs. Fidelity & D. Co. (Ala.) 5 L. R. A. (N. S.) 418. to release a sure- 
ty on the contractor's bond. 



Insurance — 'Agent — Representations. The United States Cir- 
cuit Court of Appeals for the Eighth Circuit held, in the case of 
Connecticut Fire Insurance Company vs, Buchanans tfoat an in- 
surance agent's representations or knowledge are ineffectual to 
change the provisions of a written policy in the absence of fraud or 
mutual mistake. 



Electric Light— Accident— City. The Kentucky Court of Ap- 
peals held, in the case of Thomas vs. City of Somerset, that it is the 
duty of one engaged in furnishing electric light to have the insula- 
tion perfect where persons have the right to go, and that a city was 
liable on evidence that it installed an electric globe and received 
compensation for the light and that an employee of the one for 
whom it was installed was injured, because of poor insulation, in 
warming his hands about the globe, he not being a trespasser. 
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In the. Court of Common Pleas of Lackawanna County. No. 587, Jan-. 

uary Term, 1906. 

RULE FOR JUDGMENT ON SPECIAL VERDICT 

Otto D. Myers vs. The County of Lackawanna. 

Costs due by the county to magistrates, aldermen or justices of uie peace 
for preliminary hearings and commitment In criminal cases are not 
properly sueable for in a civil action before another alderman or a Jus- 
tice of the peace; and in such a case, where an appeal is taken from 
the judgment of an alderman or a justice of the peace, before whom 
such a civil action is brought, such appeal will not, and cannot, be 
recognized by the Court of Common Pleas because in all cases where 
an alderman or justice has no jurisdiction of- the case heard before 
him, the upper court has no jurisdiction on appeal. 

M., an alderman issues a criminal warrant for a defendant upon the charge 
of larceny; defendant was held in bail, the transcript returned and an 
indictment found, but on the trial a verdict of "not guilty defendant 
to pay the costs," was. rendered. A capias haying been issued for de- 
fendant, the sheriff makes return of "non est iventus." Held: 

1. That the alderman cannot properly sue for his 4 costs, alleged to be due 

by the county, before another alderman on the ground of want of jur- 
isdiction, as the Act of March 20, 1810, Sec. 1, 5 Sm. Laws 161, does 
not apply to such cases. 

2. That in such cases the return of the sheriff of "non est inventus" to the 

-capias is not sufficient to entitle the alderman to his costs' because this 
return is not properly a termination of the prosecution and a sentence 
of the court. 

3. Interpretation of the Acts of March 20, 1810, Sec. 1, Sm. Laws 16r; March 

411, 1860, P. L. 445; May 19, 1887, P. L. 138; May 25, 1897, P. L. 89. 

Mr. George D. Taylor, for plaintiff. 

Mr. John. J. Toohey, County Solicitor, and Messrs. Carpenter & 
Fleitz, for defendants. 

Opinion by Kelly, A. L. J. 

The questions presented by the record in this case relate (i) to 
the liability of the county for payment of a magistrate's costs in cer- 
tain criminal cases instituted before him, and (2) to the jurisdiction of 
a justice of the peace to entertain a suit against the county for their 
recovery. As we have concluded that a justice has no jurisdiction in 
such a suit we might very properly enter judgment for the defendant 
without considering anything else, because this suit was begun before 
an alderman of the city of Scranton and it is a wdl known rule of 
law that if the alderman had no jurisdiction in it the Court of Com- 
mon Pleas has none upon appeail. It is desired, however, to have all 
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the questions passed upon and in view of the importance of them to 
the magistrates and constables of the county we think it right to con- 
sider them all. 

In all of the cases the prosecutions were instituted before the 
plaintiff as a committing magistrate and the suit is for the recovery of 
his costs as such. For convenience we have numbered the paragraphs 
of the special verdict, and we will consider each in its order. 

In the first paragraph the jury finds that a warrant was sworn out 
before the plaintiff as a committing magistrate charging the accused 
with the crime of larceny ; that after hearing the accused was held to 
bail, a transcript sent in, and an indictment found by the grand jury; 
that at the trial the defendant was acquitted and in the verdict of the 
petit jury the prosecutor was directed to pay the costs ; and that a capias 
was issued for the prosecutor which was returned by the sheriff non 
est inventus. The right of the committing magistrate to collect his 
costs from the county in this case is not affected by the provisions of 
the Act of 19 May, 1887, P- L. 138, because that act refers only to 
cost? of prosecutions in cases of misdemeanors, wife desertion and 
surety of the peace. The provisions of the Act of 31 March, i860, P. 
L. 445, section 64, governs. It is there provided that "the costs of 
prosecutions accruing on all bills of indictment charging a party with 
felony, shall, if such party be acquitted by the petit jury on the traverse 
of the same, be paid by the county." This statute clearly fixes the 
liability of the county to pay the costs of prosecution in all cases of 
felony which result in verdicts of acquittal, and makes the county 
liable for the costs in the case under consideration. There is nothing 
in the Act of 25 May, 1897, P. L. 89, which authorizes the grand and 
petit jury to dispose of the question of costs in all cases of larceny 
where the value of the property alleged to have been stolen is less thap 
ten dollars, which affects the liability of the county in cases of felony 
under the Act of i860, supra. The evident purpose of that act was to 
give juries jurisdiction over costs in petty larcenies by way or pun- 
ishment of the parties in proper cases, and not affect the liability of 
the county for costs as fixed by the Act of i860. Any other construc- 
tion would deprive the officers of their costs entirely'if the parties upon 
whom they were imposed were discharged without paying them, be- 
cause the act only provides for payment by the county in the event of a 
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conviction of a defendant who is sentenced to pay them and afterwards 
discharged without doing so. We can find nothing in the Act of 1897 
which would warrant us in finding such an intent. 

In the second paragraph of the verdict the finding is with reter- 
ence to a prosecution for a misdemeanor instituted in the usual and 
regular manner which resulted in a verdict acquitting the defendant 
and imposing the costs upon the prosecutor, naming him, for whom a 
capias issued which was returned non est inventus. The argument 
for the plaintiff is that in this state of the record the county is liable 
•under the provisions of the Act of 1887, supra, which provides that 
"the costs of prosecution "accruing in every case of misdemeanor in 
any of the courts of quarter sessions of the peace of this Common- 
wealth shall, on the termination of the prosecution by the bill of in- 
dictment being ignored by the grand jury, or by a verdict of a traverse 
jury and sentence of the court thereon, be immediately chargeable to 
and paid by the proper county." We do not coincide with this view. 
The basis of liability is the termination of the prosecution either by 
the ignoring of the bill of indictment by the grand jury, or by a ver- 
dict of a petit jury and sentence of the court thereon. In this case 
there has been no sentence of the court upon the verdict and the con- 
dition precedent to the liability of the county does not exist The lan- 
guage of the statiite is plain and no rules of construction can be re- 
sorted to. Unless the verdict is followed by sentence the county does 
not become liable. The meaning of the word "sentence" as used in the 
act has been construed by the Supreme Court and will be referred to 
later. 

The case referred to in the third paragraph of the verdict is cov- 
ered by the same rule as that referred to in the second, and for the 
reasons just stated we hold that the county is not liable. 

In the fourth the case was one of a prosecution for misdemeanor 
which finally resulted in a verdict acquitting the defendant and impos- 
ing the costs upon the prosecutor. The court made an order remitting 
the costs which had been directed to be paid by the porsecutor. The 
question is, was the order of the court remitting the costs a sentence 
within the meaning of the act of 1887. We think it was. This mean- 
ing of the word "sentence" as used in the act was considered in the 
case of Wright vs. Donaldson, et al., 158 Pa. 88, and it was held that 
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an order suspending sentence in a case in which the defendant had been 
convicted of a misdemeanor was a sentence. Mr. Justice Williams, in 
the opinion, adopted the definition of "sentence" as given in Anderson's 
Hand Distionary, viz. : "A final determination by a criminal court, or 
by a court of admiralty." The order of the court remitting the costs 
was to the effect that the prosecutor was released from the obligation 
of paying them. For some sufficient reason the court was of the 
opinion that the part of the verdict which imposed the costs upon him 
should not be enforced. The drder might just as well have been one 
suspending sentence upon the prosecutor, and then the case would 
have been within the very letter of the decision in Wright vs. Don- 
aldson, but the order as made was to the same practical effect and 
brings the case within the same principle. Even technically we can 
see no difference. If the order had been one setting aside so much of 
the verdict as imposed the costs upon the prosecutor then, technically, 
we might have a different case. When the order remitting costs was 
made the whole prosecution ended, and the case was finally disposed of. 
The order was a "sentence," or final determination of the case, and the 
county became liable for the costs. 

The county is not liable under the facts as found in the fifth para- 
graph of the verdict for the reasons stated in our discussion under 
the second. 

The sixth refers* to a case of surety of the peace which was dis- 
posed of by the court making an order dismissing the proceedings and 
directing the prosecutor to pay the costs, but subsequently an order 
was made remitting the costs. We have already considered the effect 
of such an order where costs have been imposed by a petit jury, but 
regardless of the effect of such an order the county is liable in all 
cases of surety and wife desertion by virtue of the provisions in the 
second section of the Act of 1887, which provides that, "The costs 
of the officers, including the costs of the justice of the peace and con- 
stable, in all cases of wife desertion and surety of the peace, shall be 
chargeable to and paid by the proper county as soon as the case is dis- 
posed of by the order of the court." This makes the county liable it 
the first instance as soon as the case is disposed of, even though there 
niay be further steps to be taken to collect from the parties liable 
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under the order of the court in disposing of the case: Allen vs.* Del. 
Co., 161 Pa. 550. 

We think the county is liable on the facts found in the seventh 
paragraph. The offense charged was a misdemeanor, the verdict of the 
petit jury was not. guilty and that the prosecutor pay the costs, and 
the prosecutor was sentenced to pay costs. Whether he paid them or 
was discharged without doing so does not appear and it is not material, 
because the sentence fixed the liability of the county under the provis- 
ions of the Act of 1887. 

The county is liable in the case referred to in the eighth para- 
graph. It was a case of desertion, and, like a case of suretv, the 
county became liable when the case was disposed of, under the terms 
of the Act of 1887, as already stated. 

The county is not liable in the case mentioned in the ninth para- 
graph. The defendant was convicted of larceny, and sentence was 
suspended upon payment of costs. The Act of 1887 does not apply be- 
cause the charge was one of felony. The suspension of sentence was 
on condition that defendant pay the costs. If he has complied with 
the condition the plaintiff will have no difficulty in getting his costs, 
and if he has not complied he should be brought in for sentence. 

In the tenth the county is not liable for the reason that the case 
has not been disposed of by the court. Marking a case "off list" does 
not dispose of it. It may be put on the list again by leave of court 
At any rate there is no statute which imposes liability under such cir- 
cumstances. 

As to the question of jurisdiction. The civil jurisdiction of a jus- 
tice of the peace or alderman is statutory only. There is no presump- 
tion of jurisdiction nor will jurisdiction be extended by inference or 
implication : 18 Am. & Eng. Ency. of Law, 19. We can find no stat- 
ute which confers jurisdiction in a case of this nature. The contention 
is that jurisdiction is given by the Act of 20 March, 1810, section 1, 
S Sm. L. 161, which provides that justices "shall have jurisdiction of 
all causes of action arising from contract, either express or implied," 
where the sum demanded shall not exceed the sum of $100, etc. But 
the term "contract" as used in the act means a contract in the ordi- 
nary sense, an agreement between the parties. And the implied con- 
tract as stated in the act has reference to a contract implied in fact, 
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which may exist in the absence of any express or formal contract and 
may be shown by the acts of the parties or from the surrounding cir- 
cumstances, and not to a contract implied in law, without regard to the 
intentions of the parties. The latter are constructive or quasi contracts 
and are legal fictions adopted for the purpose of enforcing legal du- 
ties by actions ex contractu, where no actual contract exists, either ex- 
press or implied : 15 Am. & Eng. Ency. of Law, 1078. In construing 
the words "a contract express or implied/' as used in a statute abol- 
ishing imprisonment for debt, it was held in People vs. Speir, 77 N. Y. 
144, that a contract within the meaning of the act must be one resulting 
from the voluntary arrangement of the parties, and not one implied by 
law for the purpose of giving a remedy for a wrong, and that the im- 
plied contract referred to in the statute was one where, although not 
expressed in words, the intentions of the parties to the contract $nay be 
presumed from their acts and the surrounding circumstances. 

In Ziegler vs. Gram, 13 S. & R. 102, where the question of a jus- 
tice's jurisdiction under the Act of 1810 was under consideration, Mr. 
Justice Gibson said that "in jurisprudence the word contract is gener- 
ally used to denote a bargain or agreement; and it is plain, that in 
these Acts of Assembly it was used in that sense by the legislature, 
who had in view those contracts which arise immediately out of a 
course of dealing between the parties, and not that sort of contract that 
arises remotely out of the compact of government." This language 
is quoted by Huston, J., in Com. vs. Reynolds, 17 S. & R. 369, and is 
referred to in Zell xs. Arnold, 2 P. & W., 292, and in Montgomery vs. 
Poorman, 6 W. 384. In Walton vs. Lurch, et al., 2 North Co. R. 388, 
it was specifically held that a justice of the peace had no jurisdiction 
in a suit broght before him by another justice to recover fees from a 
county, the identical question we have here. To the same effect was 
the decision in Ketchledge vs. Wyoming Co., 24 C. C. R. 7. We can 
find no authority to the contrary. In the County vs. Schock, 113 Pa. 
373 , and the County vs. Semmel, 124 Pa. 358, cited by plaintiff's coun- 
sel, this question was not raised nor in any way alluded to. 

We hold, therefore, that the alderman had no jurisdiction, and it 
necessarily follows that we have none on appeal. The rule for judg- 
ment for the defendant is made absolute. 
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In the Court of Common Pleas of Lackawanna County. No. 148, 

January Term, 1906. 

RULE FOR A NEW TRIAL. 

Patrick Merrigan vs. Alban Evans. 

Where, in the working and operation of a mine, the mine foreman, in accord- 
ance with the provisions of the Act of Assembly of June 2, 1891, P. L. 
176, etc., for the safety and protection of employees, maintains a safety 
block or appliance to prevent cars from running away on grade; and it 
is shown that the safety block appliance is reasonable and sufficient for 
the purpose of preventing cars from running away; and where there is 
nothing to show that the accident would not have occurred if the blocks 
or appliances had been adjusted otherwise and nothing to show that 
the appliances at hand could not be used, or was not in condition for use 
or was ineffective when used; if under these conditions a mine car runs 
away on a slope or plane, the mine foreman cannot oe held liable in 
damages on the ground of negligence or non- performance of his statu- 
tory duties, if an employee is injured-. 

In such cases it is not sufficient to fix the liability for damages on the mine 
foreman, that the block is simply heavy and bulky and that it might 
have been attached or adjusted otherwise so as to be more easily shifted 
back and forth; provided that the block could nevertheless have been 
adjuster with some exertion. 

In such cases it is not the duty of the mine foreman to adjust the block. It 
is his duty to provide it as it is the duty of the employees to use it when 
necessary. 

While a mine foreman is to regarded as quasi state official, still the manner 
of maintaining proper safety appliances for the protection of employ- 
ees is not left to his 'official judgment. The proper test would be that 
he stands on the same ground with the operator and that he must sup- 
ply appliances which would be reasonably safe according to the ordi- 
nary usages of the mining business. 

Messrs. C. P. O'Malley and F. E. Boyle, for plaintiff. 

Mr. J. E. Burr, for defendant. 

Opinion by Newcomb, A. L. J., April 29, 1907. 

There was a verdict for defendant in this action brought against 
a mine foreman for damages for the death of plaintiff's minor, son, 
James, alleged to be due to defendant's negligence. By his declara- 
tion the plaintiff charges that defendant in capacity of a certified fore- 
man omitted the performance of a statutory duty prescribed by the Act 
of 2d June, 1891, P. L. 176, relating to the safety of persons em- 
ployed in the anthracite mines. The specific failure of duty alleged 
was the neglect to provide and properly maintain a safety block on 
one of the roads in the mine where deceased was employed, for the 
purpose of obstructing runaway cars as required by Rule 50, of the 
statute referred to supra, P. L. 201. In consequence thereof it is al- 
leged deceased was fatally injured by such runaway car. 
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The trial of the cause developed only one material dispute between 
the parties as to the facts upon which the inference of negligence must 
depend. The coal from the vein in question was hoisted by a slope. 
The employment of deceased was that of drived to assist a runner in 
moving loaded cars to the foot of the slope and in returning empty 
cars to the various Headings and working places tributary to a main 
road running northerly from the foot. At the time of his injury the 
deceased with his mule was assisting the runner in moving a loaded 
car at a point about three hundred feet south of the point where an- 
other mine car was accidentally started. This car had just been loaded 
in a working place known as Trentley's chamber. That chamber had 
been driven somewhat to the right of the course of the main road a 
distance of about a hundred feet. The track connecting his place with 
the main road inclined toward the road on a downward grade of about 
five per cent. From the intersection there was about the same down- 
ward grade on the main road for some distance, but whether it con- 
tinued to the point of the accident was not made entirely clear. The 
profile in evidence indicates a very slight grade at that point. The car 
was started by a blast fired by Trentley who was working at the face 
of his coal about twenty feet away from where the car was standing. 
Either the concussion, the flying debris, or both, displaced the block- 
ing which held the car and it made headway down the incline before 
the miner could get sufficient obstruction in the way to stop it, and, 
as stated, at the distance of three hundred fpet it struck the driver with 
fatal result. 

Plafatiff contended that its conditions as to grade bring this road 
within the meaning of Rule 50 of the act referred to which provides 
that "safety blocks or some other device for the purpose of preventing 
cars from falling into a shaftar running away on a slope or plane shall 
be placed at or near the head of every shaft, slope or plane and said 
safety blocks or other device must be maintained in good working or- 
der" (Italics is ours). Whether that description would apply to this 
mine road, or not, is a question not raised here because the parties vir- 
tually agree, that at a point about fifty feet south of its intersection 
with Trentley's road a safety block was necessary to guard against 
accidents of this kind. That would be about 175 feet north of the 
point where deceased was struck and about 125 feet south of the point 
where the runaway started. Not only is this agreed but it is, further, 
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undisputed that such safety block, suitable in Itself, had been provided 
by defendant and was on the ground alongside the track at, that point 
at And before the date of the accident. The plaintiff contends that the 
block was not "in good working order" as required by the statute. 
For this contention he depends upon the claim that the block being 
bulky and heavy, was not attached to a prop standing at that point by 
an iron fixture so that it could have been easily shifted back and forth 
on and off the track as occasion required. This fixture it is claimed 
leaves the block free to move at the attached^ end and as it rests on a 
bar of railroad iron placed at right angles to the track toward the other 
end it may in that way be moved back and forth with ease and with- 
out that adjustment it is claimed that "the block wafcn't in use," as 
some* of the witnesses put it, and was not, as plaintiff contends, "in 
good working order." There was some evidence tending to show such 
adjustment is resorted to in similar places. Not only that, there was 
some, evidence tending to show that in fact the block was so adjusted 
here, and that is the only dispute in the case. The block is about eight 
feet long and eight inches square but it is not seriously contended that 
with sufficient exertion even though lying loose along the track it could 
have been placed on the rails and that it would have been effective. 
( It is undisputed that it had been used there and that within a few days 
before the accident it had derailed a runaway car. It is not claimed 
that it was the duty of the foreman to use the block, that is, to shift 
it back and. forth, and it cannot be so claimed. That is the duty of the 
driver and the runner. It is for them when they pass and repass the 
place of the block to put it on the track if it is suitable to the purpose. 

While numerous reasons were assigned for this motion the only 
one pressed at the argument is one going to the standard of duty 
which was at the trial held applicable to the foreman. He is to be re- 
garded as. a quasi state official commissioned by &nd under the author- 
ity of thfe state upon his qualifications being approved in that manner 
prescribed by its sovereign power. The question of negligence than 
being whether he failed in the performance of a statutory duty, it oc- 
curred to us that th6 facts narrowed it down to a very small compass. 
The law doesn't specify what he shall do in maintaining, the safety 
block "in good working order." In this alone he was charged with 
neglecting his duty. Having put the discharge of that function in 
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his hands as an expert to the exclusion of all other authority, even that 
of the owner and operator, it seemed to us that the manner of main- 
taining the block in good working order was something that was left 
to his official judgment and that the test of his liability was whether 
he honestly exercised his judgment in supplying a suitable block in a 
proper place relying on his belief that sufficient effort would be made 
to use it by those having occasion to do so. The jury was accordingly 
so instructed. Further consideration convinces us that this view is 
untenable. 

True, the present mine law takes from the operator the respon- 
sible control of the underground workings and puts it in the hands of 
one whom the state has certified to be competent. Yet so far as the 
duties of the foreman are not specifically defined by statute it is the 
better reasoning to hold that he stands on the same ground that the 
operator would if control still remained with him. In that case the 
operator's responsibility would be measured by the rule relating to safe 
place and appliances. Both wquld have to be reasonably safe. The 
test of negligence would then be the ordinary usages of the business. 

But conceding that there was error in not submitting the ques- 
tion of defendant's* negligence to be tried by that test the review of 
the case has also convinced us that there was nothing to go to the 
jury. There was no evidence in the case upon which a jury could say 
that the accident would probably have been prevented had the block 
been adjusted as plaintiff says it ougth to have been. Hence, in no 
view of the case can it be inferred that the negligence in question was 
the proximate cause of the accident. Conceive the adjustment to have 
been made in that way, still there is no presumption that the block 
would have been in place on the track at the time of the runaway. If 
there were evidence either that deceased or others who are called 
upon to use the block had b£en told by the foreman that it was not in 
condition for use, or that an effort had been made by the deceased 
to put it on the track and he was unable to handle it, or that having 
got it on the track it proved ineffective, a different question would be 
presented. But unless it can be said that the arrangement contended 
for by plaintiff would warrant the inference that the accident would 
have been avoided, it cannot be said e converso that tHe mere absence 
of such adjustment was the proximate cause of the accident. In this 
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particular the plaintiff fails to make out a case regardless pf the other 
question, and the defendant was entitled either to a non-suit or bind- 
ing instructions, both of which were refused. This is decisive against 
the motion and the rule for new trial is discharged. 



Under a statute casting upon a railroad company, in an action for 
damages caused by fire from a locomotive, the burden of proof to rebut 
the presumption of actionable negligence on its part, upon proof by 
the plaintiff that a fire was kindled upon ris lands adjoining a railroad 
track by sparks from its locomotive, it is held, in Continental Ins. Co. 
vs. Chicago & N. W. R. Co. (Minn.) 5 L. R. A. (N. S.) 99, that the 
question of negligence is for the jury, unless the rebutting evidence is 
conclusive as to both the facts and the inferences reasonably to be 
drawn from them. 



Employee— Vice-Principal — Warning. The Supreme Court of 
Illinois held, in the case of Illinois Steel Company vs. Ziemkowski, 
that the duty of an employee in a steel mill tp warn other employees 
when a heat vas to be blown made the former a vice-principal with 
respect to the latter. 



Contract — Interstate Validity. The Supreme Court of Okla- 
homa held, in the case of Doughty vs. Funk, that an action on a 
Kansas contract was not barred in Oklahoma merely because it was 
barred in Nebraska while the defendant resided there. 



Statute of Frauds — Lease— Royalty. The Supreme Court of 
Ohio held, in the case of Nonamaker vS. Amos, that an oral agree- 
ment to increase or decrease the royalty under a written oil lease 
was not in violation of the statute of frauds. 



Contract — Illegality — Sunday Law. The Supreme Court of 
Wisconsin held, in the case of Jacobson vs. Bentzler, that a contract 
made on Sunday, the formalities of completing which were not fin- 
ished until another day, was illegal. 



Physicians and Surgeons. The right of a state, under its police 
power, to prohibit physicians from soliciting patients by paid agents 
is sustained in Thompson vs. Van Lear (Ark.) 5 L. R. A. (N. S.) 
588. 
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In the Court of Quarter Sessions of Lackawanna County. No. in, 
April Sessions, 1907. 
DESERTION AND NON-SUPPORT. 
Commonwealth vs. John Brownell. 

Where A, wife, has B, hep husband, arrested on the charge of desertion and 
non- support, and where it appears that; two years previously she had 
arrested on a similar charge in another county and the case was dis- 
missed by the court of that county for reasons not stated in the opin-' 
ion and where the husband had contributed nothing to her support 
and had made no particular effort to establish amicable relations, the 
defendant may be compelled to support her even though they are then 
saparated. 

In such cases the Court of Quarter Sessions of any county in which the com: 
plaint is made has jurisdiction over the parties. 

The decrees of a co-ordinate court, in such cases, must be taken and con- 
sidered as conclusive, and are not reviewable by any court of similar 
jurisdiction. 

In such cases it is not sufficient for the husband to plead that he extended a 
merely formal invitation to his wife to live with him; he must use 
particular means to effect this result. 

Messrs. J. & T. A. Donahue, and J. E. Brennan, for common- 
wealth. 

Mr. John F. Scragg, for defendant. 

Opinion by Newcomb, A. L. J., April 29, J907. 

This proceeding is founded upon complaint of defendant's wife 
and arises under the Act of 13th April, 1867, P. L. 78. The com- 
plainant alleges the husband's desertion to have continued since April, 
1905. The evidence shows that on the 3rd of August, that year, she 
made information before a justice of the peace in Susquehanna county, 
charging the offense as having occurred April 6th ; that the case wa? 
tried in the Quarter Sessions of that county. August 24th, that year, 
and on the same day after hearing it was by order of that Court dis- 
missed. While no opinion was filed enough appears to show that it 
was not an instance where proceedings were dismissed for want of 
prosecution, for it is shown that there was a contest and full hearing. 
Neither can it be said that the order was % founded upon a supposed de- 
fect of jurisdiction for while the actual residence of the wife has been 
in this county since the fall of 1905, the place of the husband's domicile 
at the time of the former arrest and at all times since then was in Sus- 
quehanna county. That fact relieved the case of the only question of 
jurisdiction to which the statute ever gave rise. But that has been 
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long since settled and it is now well understood that the Court of 
Quarter Sessions of any county where complaint is made has juris- 
diction. 

Demott vs, Com., 64 Pa. 302. 

Keller vs. Com., 71 Pa. 413. 

Barnes vs. Com., 2 Penny. 506. 

Com. vs. Tragle, 4 Sup. C, 152. 
Hence, that decree of a co-ordinate court must be regarded as con- 
clusive of the merits at that date and having no power to review it we 
are restricted to an inquiry as to what has happened since then. 

At that time the parties were not living together, nor have they 
lived together at any time down to the present Therefore there has 
been no new desertion anl the case narrows down to the qustion 
whether under the facts there has been any "neglect" on the husband's 
part "to maintain his wife" within the meaning of the statute. 

The defendant has a farm and, apparently, a comfortable home in 
Thompson, to which he claims to have tried to get his wife to return. 
He asserts his desire to maintain her according to his means at that 
place where they had lived for some years prior to thfe fall of 1904, 
when they went to Carbondale at the wife's instance. When he re- 
turned to his home in the. following April she declined to go and now 
emphatically asserts her determination not to go there, and, if we un- 
derstand her correctly, her determination not to live with him at all. 
The evidence fails to convince us that there is any sufficient reason to 
justify her separation from the husband. Her conduct in that regard 
is in our judgment somewhat capricious. On- the other hand the ef- 
fort of the husband to induce her to resume housekeeping at his home 
impresses us as being altogether too formal considering their relation 
of husband and wife. In August, 1905, shortly after the first arrest, 
he sent her a notice in typewriting, evidently prepared by a lawyer. In 
character it was explicit as to the arrangements that he was prepared 
to make for her housekeeping at Thompson in *a neighboring house 
temporarily until his house should be vacated by a tenant who then oc- 
cupied it. It contained an assurance of his willingness to provide for 
her in that way, claiming that he was unable to pay for her board else- 
where, etc., etc. This was addressed to "Mrs. Loretta Brownell." It 
begins as follows : "Madam : You will take notice that I have hired 
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rooms," etc., etc. It was delivered to his wife by the hands of a mes- 
senger. 

While her conduct may have been too exacting and capricious, and 
while it is the policy of the law to discourage the separation of hus- 
band and wife, yet, under the circumstances disclosed here, the law ex- 
pects of this husband more than such formal and perfunctory effort to 
repair the breach in his domestic relations. This notice served in this 
way was not well calculated to induce the wife to reconsider her re- 
fusal to return, to his house, but rather to aggravate any feeling of hos- 
tility that might already exist. But from that time to this, so far as 
the evidence shows, there has been no effort by the husband to restore 
proper domestic relations. 

It is undisputed that nothing has been contributed nor offered to 
be contributed by him, during all the time in question toward his wife's 
support. Neither is there any question that he is of sufficient ability to 
pay at least the amount hereinafter mentioned, nor that she has no 
means of her own. 

We cannot inquire into the merits of the controversy touching the 
original separation of the parties, because, as stated, that is res adjud- 
icates 

We do find, however, in accordance with what has been said that 
since the former adjudication the defendant's admitted failure to con- 
tribute anything toward the support of his wife has not been adequately 
excused and that he is, therefore, guilty of neglecting, to maintain her ' 
according to his ability. 

It is, therefore, ordered that the defendant pay to his wife for and 
.toward her comfortable support the sum of twelve dollars per month 
oh or before the tenth day of each and every month', the first payment 
thereof to be made on or before the ioth day of May, 1907. It is fur- 
' there ordered that security be given in the sum of $300 conditioned 
according to law for the performance of this order, with surety to be 
approved "by the court or one of the judges. The costs, other than 
witness fees, to be paid by the county, and no witness bill to be filed. 

This order is without prejudice to the right of defendant to move 
it vacated upon proof that due and proper effort has been made by him 
in good faith to resume housekeeping with his wife. 
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In the Court of Common Pleas of Lackawanna County. No. 432, Jan- 
uary Term, 1907. 
SHERIFFS SCHEDULE OF DISTRIBUTION. 
New Schiller Building and Loan Association vs. Isabella Mitchell and 

George D. Mitchell. 

Where, by virtue . of a writ of execution, a sale of real estate Is had, the 
sheriff, on a fixed date, must read the return in open court and submit 
his schedule of the distribution of the funds realized, in accordance 
with the Act of June 4, 1901, P. L. 357, etc. 

The court will . thereupon confirm the sheriff's report "nisi," allowing: ten 
days for the filing of exceptions. 

In. issuing 1 fi. fa. in such cases the practice of making or stating a lump sum 
of the amount due or in default is not to be commended, and there 
should be an affidavit with a complete specification of the amount and 
character of the sum in default or In arrears. 

The failure to specify, in the fi. fa., the different items and character of the 
arrears or sum in default is not, however, sufficient to justify disturb- 
ing the sheriffs return in any way. 

In the writ of fi. fa. in such cases the attorney's commission constitutes no 
part of the judgment and the sheriff has no authority to tax It as such. 

Opinion by Edwards, P. J. 

The Act of Tune 4, 1901, provides that when any real estate shall 
be sold by virtue of any writ of execution the sheriff may report to the 
court a schedule of distribution of the proceeds of said sale according 
to the list of liens on the property sold. The Act provides that the 
court shall fix a day for the reading of the return in open court and if 
the distribution is not questioned it shall be final and conclusive. If 
exception be made to the sheriff's return by any person interested 
therein "the court shall proceed to hear and determine the same, as now 
provided by law in case of disputes as to the distribution of the pro- 
ceeds of sheriff's sales." 

In the case before us the sheriff's return was read in open court 
on a day fixed for that purpose and we adopted the practice of confirm- 
ing the return nisi, allowing ten days for exception. Within this time 
exceptions were filecTon behalf of a junior lien creditor and depositions 
were taken to sustain the exceptions. 

The fund realized from the sale of real estate is $4,300. The sher- 
iff's schedule of distribution is as follows : 
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Real estate fund $4,300.00 

Face costs $ 5.30 

Sheriff's costs 80.92 

Taxes 105 .60 

Stokes, attorney, commission 205 .40 

New Schiller Building and Loan Association, to 

apply on judgment 432, January Term, 1907 3,902.78 

$4,300.00 

The mortgage of the building and loan association is the first lien, 
and the judgment on the bond accompanying the mortgage is for the 
sum of $4,186.42, which was entered on the following praecipe: 

"Enter judgment on within bond according to the tenor thereof 
for $4,186.42, being principal $3,200, and arerars $986.42, and issue 
fi. fa." 

We do not. commend this summary way of entering judgment on 
a bond like the one now before us. There should be an affidavit and a 
v more complete specification of the character of the "arrears." The 
bond provides for the payment of the principal sum of $3,200, interest 
on the same, one dollar per month dues on each share of stock, six- 
teen in number, fines, and insurance premiums. The amount demanded 
for each of these items should be specified; but we cannot now dis- 
turb the sheriff's return on this account. The "arrears" are explained 
in the depositions. 

The first exception relates to the attorney's commission of $205.40. 
It constitutes no part of the judgment and it is not even endorsed on 
the execution. The sheriff had no warrant to tax the attorney's com- 
mission. He must follow the mandate of his writ. This exception is 
sustained. This does not afford the exceptant much. consolation be- 
cause the amount of the attorney's commission will be applied to the 
building and loan association lien unless the second exception is well 
'founded. 

The second exception is as follows: "Exception is made to the 
item applying the sum of $3,902.78 on account of judgment No. 432, 
January Term, 1907, in favor of New Schiller Building and Loan As- 
sociation of Scranton, Pa., for the reasons that that sum is not justly 
and lawfully due and owing to said association ; that included in said 
judgment are not only the original debt together with interest and 
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fines, but also certain dues, items and arrearages on sfock payments 
which cannot be collected from said fund under cover of said judg- 
ment or in any other way ; that the said association having elected to 
collect their entire original debt, together with interest and fines, from 
the fund derived from said sale* and there being sufficient proceeds 
to satisfy said claims, the said association can have no interest or stand- 
ing to collect arrearages of dues on stock which had been assigned tb. 
them as collateral to secure the debt which, by virtue of their elec- 
tion, is now paid." 

This exception cannot be sustained. The cases in Pennsylvania 
discussing and defining the rights and powers of building and loan as- 
sociations are so numerous and are so well understood by the profes- 
sion that a citation of the authorities is unnecessary. The important 
question argued at bar by the attorney for the exceptant is not fairly 
raised by the second exception ; but we shall permit it to be considered 
under "general exceptions." The question involves the right of the 
next lien creditor to compel the building association to apply the value 
of the debtor's stock on the mortgage debt before resorting to the real 
estate fund so that the junior lien creditor may be protected by the ap- 
plication of a well known equitable principle. It is very questionable 
whether this question can be considered on exceptions to the sheriff's 
schedule of distribution. Nor can we overlook the fact shown by the 
depositions that another lien creditor has attached the debtor's stock. 
Nevertheless, in whatever proceeding the question is or may be raised 
the law in Pennsylvania is against the exceptant on this point. It is 
true that Mr. Endlich in his work on Building Association criticizes 
the Pennsylvania decisions, yet the cases cited and discussed by him 
give the law which we must follow. 

Now, April 29, 1907, all exceptions except the first are overruled: 
The first exception is sustained and the sherifFs schedule of distribur 
tion is corrected and modified so that distribution shall be made as 
follows : 

Real estate fund $4,300.00 

Face costs . . .. $ 5 .30 

Sheriff's costs 80.92 

Taxes 105.60 

New Schiller Building and Loan Association to 
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apply on judgment 432, January ^4^^*967 4,108. 18 

$4,300.00 

Let distribution be made accordingly. 



The franchise to use the streets of a municipal corporation for gas 
and water mains and electric wires, and to take tolls by reason of such 
use, is held, in Stockton Gas & E. Co. vs . San Joaquin County (Cal.) 
5 L. R. A. (N. S.) 174, to be located in the murticipality where ex- 
ercised, within the meaning of a constitutional provision that all prop- 
erty shall be assessed in the city where it is situated, notwithstanding 
it is owned by a corporation located elsewhere, and originates in a con- 
stitutional provision that any corporation incorporated for those pur- 
poses shall have the right of using the public streets. 



A strike of cba! operatives,, making necessary the importation of 
coal to such an extent as to overtax the capacity of a harbor and de- 
lay vessels chartered to carry coal in unloading, is held, in W. K. 
Niver Coal, Co. vs. Cheronea Steamship Co. (C. C. A. 1st C.) 5 L. R. 
A. (N. S.) 126, not to be within the clause of a charter party providing 
that, in case of strikes which delay discharge, the charterer is not liable 
for the delay, since such strike is merely a causa sine qua twn % and not 
a causa caiiscms, of the delay. 



A suit by several creditors of an insolvent bank to enforce the stat- 
utory double liability of stockholders, which prays an accounting in 
favor of al creditors and a pro rata payment to them, with repayment to 
stockholders in case of a surplus, is held, in Miller vs. Clifford (C. C. 
A. 1st C. (L. R. A. (N. S.) 49, not to present a case of separable con- 
troversy as to the rights of a single non-resident stockholder, which 
the latter may remove to the Federal Court. 



That in gathering a crop it is somewhat less expensive and mfc~e 
convenient to work seven days in the week than six is held, in Com. vs. 
White (Mass.) 5 L. R. A. (N. S.) 320, not to make such work one of 
necvessity, within the meaning of a statute making it unlawful to do 
on the Lord's Day any work except works of necessity. 
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In the Orphans' Court of Allegheny County. No. io8„ April T., 1906. 

AUDIT. 

Geist' s Estate. 

Mr. G. D. Packer, for accountant. 
Mr. J. Scott Ferguson, for Mary P. Geist. 
Mr. J. D. Brown, for Keebler estate. 
Opinion by Hawkins, P. J.,* May 21, 1906. 

Wills — Equity — Conversion — Discretion a*ry power. 
"Under a purely discretionary power of sale, conversion does not take place 
until an actual exercise of the power. 

"Wills — Legacies— Charge on land by implication. 

Testator beqtfeatjied to his wife "the sum of $5,000, to be paid to her out of 
my personal estate as soon as convenient after my death, provided that 
the same shall be paid within tw> years thereafter." The personal es- 
tate was exhausted in the paymentent of debts. Held, that the widow 
should be regarded as a purchaser for value, every intendment made in 
her favor, and the legacy was payable out of the proceeds of real estate. 

Statute of limitations — Proceeds of realty — Sale to pay debts — Presentation 
of claim in Orphans' Court — Acknowledgment. 

Upon the sale of land by the Orphans' Court for the payment of decendent's 
debts, the lien of a debt is trunel upon the fund and the statute of 
limitations ceases to run from th? date of the sale. • 

Presentation of a claim in the Orphans' Court tolls the bar of the statute. 

A promise to pay certain notes whose face shows their amount, conditioned 
upon the sale of the debtor's land, bars the statute. 

There are two questions involved in this case, whether or not. 

i. A legacy to testator's wife is payable out of the proceeds of 
real estate sold under the will embraced in this account. 

2. The presentation of a Creditor's claim to a fund in court for 
distribution will bar the running of the statute of limitations ; and 

(i) Testator gave his wife in the second clause of the will the 
"sum of $5,000, to be paid to her out of my personal estate as soon as 
convenient after my death, provided that the same shall be paid within 
two years thereafter" ; and then follows a gift to his son, Frank S., 
of all the remainder and residue of my estate, real and personal, in 
trust, nevertheless, for the following uses and purposes, to wit : 

1. To* control, manage, convey, convert and reconvert the same 
at his discretion, and, after the payment of taxes, repairs and other 
necessary expenses, to pay one-half of the net income thereof., in 
quarterly instalments, to my wife, Mary P. Geist, during her natural 
life, and upon her death disposition is made among other parties. 
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As the debts presented for payment will exhaust the estate in form 
personalty left by testator, it is insisted that the widow's legacy shall 
be paid out of the sale of realty on the ground that in contemplation 
of law conyersion took place as of testator's death. 

An objection is made that the intent apparent Qn the face of the 
wiil fe that it should be paid out of specific personal estate in existence 
at testator's death. 

(2) On May 5, 1906, after the close of the original audit, an 
application was made on behalf of the estate of Jacob Keebler, de- 
ceased, to present a claim, the nature of which was explained, against 
the Geist estate, and thereupon, with consent of counsel for the lat- 
ter estate, the audit was re-opened, and the time of hearing fixed for 
the 9th. The evidence then adduced showed that Mr. Keebler died in 
1894, holding two notes signed F, D. Geist, dated respectively March 
1, 1876, for $500, and April 1, 1879, for $400, and that Mr. Geist had 
paid $200 on account of them in 1898, and $200 on May 7, 1900. 
Three years ago, when asked to pay these notes, Geist said he would; 
that he was coming out in a day or so to the Keebler house and would 
pay some money On them ; that he would do the best he could. .He 
told Mrs. Keebler next day that he would pay the notes as soon as he 
sold some property. 

As against this claim the statute of limitation was pleaded. 
The claim of conversion made on behalf of the widow overlooks the 
settled distinction between the effect of the exercise of an absolute di- 
rection to sell and that of a discretionary power. In the former case, 
conversion, whenever in fact made, it relates back to testator's death: 
McWilliams' Appeal, 117 Pa. in; while in the latter, it takes effect 
from the time when actually made: Darlington vs. Darlington, 160 
Pa. 65. The power here is in terms and in purpose purely discre- 
tionary; and consequently conversion did not take place until its ex- 
ercise. But does it necessarily follow from this that the widow must 
lose her legacy? The gift is qualified in the first instance by a direc- 
tion that it shall be paid out of a specific fund, and if this were all it 
must fail by failure of the fund ; but what was meant by the added 
proviso? Was it intended as a clause of forfeiture contingent upon 
lapse of time, or as an alternative provision in the event of insuffi- 
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ciency of personal assets? In the consideration of this question the 
principle should be kept in view that the widow was a purchaser for 
value ; the legacy to her was in part consideration of her interest under 
the interstate law ; and every intendment must be in her favor. Gram- 
matically, the clause refers to the last antecedent, and is theregore a 
qualification of a qualification. In this sense they both refer not to the 
character of the gift but to the manner of payment. The legacy shall 
"be paid" out of the personal estate if "paid within two years." But 
suppose that, by reason of litigation or other good cause, payment 
should be delayed beyond this period, what then? Must the legacy 
fail even though there be a surplusage of perspnal estate out of which 
to pay it? On the theory of the defence this must be the result; but 
surely testator could not have had such a purpose. There is certainly 
no express prohibition of payment, and the circumstances imply a dif- 
ferent intent. It must be assumed that testator would make substan- 
tial provision for his widow in lieu of her statutory right; she is re- 
garded in law as the favored object of bounty; she would presump- 
tively have at least as much need of maintenance after as before the 
end of the period : and why shouldn't she have it ? The gift is abso- 
lute in the first instance, and the restriction which follows as to the 
source of payment is only provisional. Payment was made an adminis- 
trative act by the terms of the will ; the widow was not required to 
jnake any claim ; and if payment be not made within the period, then 
obviously other sources of payment were open; in other words, per- 
sonal estate is expressly made the primary fund for payment, leaving 
to implication real estate as the secondary source. The alternative pro- 
vision was intended to meet the event of failure of personal assets. 

2. It is a settled principle in respect to the distribution of the 
proceeds of real estate that the statute of limitations ceases to run as of 
the date of the sale. "The lajid," said Mr. Justice Rodgers, in Ram- 
sey's Appeal, 4 Watts, 71, "is taken from the heirs to pay debts, and it 
is but reasonable when the money is made by the sale of the property 
and in the hands of the officers of the law that the debt should be con- 
sidered paid to the extent of the money raised by. the sale." The rights 
of the parties are fixed by the consummation of sale. Lien creditors 
who were such at the time are entitled to their respective shares of the 
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fund realized, and law's delays in distribution cannot deprive them of 
their rights: Arndt's Appeal, 117 Pa. 120.. The fund for distribution 
here, as there, hai passed into the grasp of the law for the purpose of 
distribution before the statute had run its course ; and there is just as 
much reason for holding that the rights of creditors become fixed as 
of that date here as there. Valid claims are, in contemplation of law, 
paid as of that time to the extent of the fund brought into court, and 
simply await the ordinary course of procedure f6r realization. But, 
assume the statutes continue to run beyond that time, there is another 
ground upon which the claim may be sustained. 

Tt was decided in Keysets Appeal, 124 Pa. 80, following York's 
Appeal, no Pa. 69, that the statute of limitations cannot be tolled by 
anything short of a suit, or what is its equivalent in the Orphans' 
Court; and upon this principle it was held in Reber's Appeal, 125 
Pa. 20, that the allowance of a claim in the distribution of a decedent's 
estate by an auditor, followed, by a decree of the Orphans' Court in 
affirmance, was as effective to toll the bar of the statute as would be a 
judgment at law. The principle of these cases does not seem to have 
been questioned since, and was expressly recognized in Light's Es- 
tate, 136 Pa. 211, and Raeder's Appeal, 167 Pa. 597. There was no 
decree of allowance of the claim in the present case within six years 
from the last credit on the notes presented; but what of that? Isn't 
the presentation of the claim herfe within six years the "equivalent" of 
a suit at law ? It was said in Reber's Appeal that the "mere demand 
upon an executor is not such equivalent," but here there was the pre- 
sentation of claim in court where distribution was pending — "a lis 
mota, adverse parties in actual present contest." Morton's Estate, 201 
Pa. 269; and why subject claimant to the delay and expense of bring- 
ing suit in the Common Pleas ? That would be a mere formality whose 
expense must eventually be paid by the estate without any correspond- 
ing benefit; and the law does not require vain and useless things. 
The Common Pleas might have liquidated the amount due, but the 
Orphans' Court can do as much, and has exclusive jurisdiction of the 
fund for distribution besides. "It needs no other court to finish its 
work :" Odd Fellows' Bank's Appeal, 123 Pa. 356. The presentation 
of the claim, therefore, seated it on the fund and was the equivalent of 
a suit at law: McWilliams' Appeal, 117 Pa. 120. 
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It was objected that because no amount was named in the protnise 
made three years ago to pay, there was no bar of the statute. It 
may be conceded that a general promise to pay a debt, without naming 
the amount, would be inoperative; but according to the authorities 
there may be either, 

A specification of the amount due, or 

A reference to something by which it can be definitely and cer- 
tainly ascertained: Patterson vs. Neuer, 165 Pa. 66; 

And the promise here was to pay certain notes whose face showed 
the amount of the loan. Even if the promise was conditioned upon 
selling the debtor's property, it would be good: Tonkin vs. Baum, 114 
Pa. 414. 

The evidence left no doubt on the mind of the court that the debt 
remained unpaid. The debtor was in embarrassed circumstances, was 
treated with extraordinary indulgence by his creditors, and the plea; of 
the statute ought not to be favored : Wood vs. Irwin„ 141 Pa. 278. 

In whatever aspect, then, that the case is viewed, the claimant has 
an equity to allowance. 



A tug is held, in Quinette vs. Bisso (C. C. A. 5th C.) 5 L. R. A. 
(N. S.) 303, not to discharge its full duty to small craft which may 
be iji its way on a. river by giving fog signals when proceeding in a fog 
so dense that they can be seen only a few feet away. 



Street Sprinkling. Water for street sprinkling is held, in Mc- 
Allen vs. Hamblin (Iowa) 5 L. R. A. (N. S.) 434, to be for a public 
purpose, within the meaning of a statute requiring municipal au- 
thorities to contract for a water supply for such purpose. 



An association of retail dealers in lumber, organized to prevent its 
members from being subjected to competition of wholesalers, which 
requires a fixed amount of stock, continuously carried, to entitle a deal- 
er to membership, and levies upon and collects from wholesale dealers 
a penalty in case they make sales to consumers directly, or to retail deal- 
ers not eligible to membership in the association, is held, in Cleland 
vs. Anderson (Neb.*) 5 L. R. A. (N. &.) 136, to be unlawful as in vio- 
lation of the Nebraska anti-trust act. 
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In the Court of Quarter Sessions of Philadelphia County. 
APPEAL FROM SUMMARY CONVICTION BEFORE A MAG- 

TRATE. 
Commonwealth vs. Crumley. 

Game laws — Act of April 22, 1905 — offering wild birds for sale — Penalty. 

The mocking bird is within the Act of April 22, 1905, P. L. 248, prohibiting 
the offering or exposing for sale of any of the wild birds protected by 
the act, but, in that instance, it fails to provide a penalty for the vio- 
lation of its terms, and no penalty can be imposed for an offer to sell 
mocking birds. 

Game laws — Act of June 4, 1897 — Cardinal or red bifd — "Grosbeak." 

The cardinal or red bird is a grosbeak within the protection of the Act of 
June. : 4, 1897, P. L. 123. 

Mr. Joseph Mellors, for Commonwealth. 
Messrs. Hepburn, Carr & Krause, for defendant. 
Opinion by Bregy, J., February 26, 1907. 

The admitted facts are that the defendant had in his possession, 
as salesman for Gimbel Brothers, and offered for sale, two mocking 
birds and three cardinal or red birds. 

Under the Act of April 22, 1905, P. L. 248, etc., "to offer or ex- 
pose for sale" . . . "any of the wild birds protected by this act" is 
prohibited (see section 3). 

The mocking bird was shown to be one of the wild birds of this 
state and is within the prohibition of the Act of 1905, but, unfortu- 
nately, the act in this instance fails to furnish a penalty for the viola- 
tion of its terms. This was admitted at the argument, and without say- 
ing more, it is evident that we can impose no penalty for the offer to 
sell the mocking birds. 

The main contention in the matter was over the cardinal or red 
birds, and much evidence was taken. The Act of June 4, 1897, P. L. 
123, provides, in section 2, no person "shall have in his possesion or 
expose for sale" any of a long list of birds, and imposes a penalty of 
$10 for each violation of the act. 

Among the birds protected is the "grosbeak." 

It is claimed by the prosecution that the cardinal or red bird is a 
grosbeak, and by the defence that it is not. 
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Much testimony upon that subject was given. Learned ornithol- 
ogists testified that the name grosbeak covered a number of birds, and 
that the red bird was one of them. Several dealers in birds, men of 
long experience, testified that the grosbeak and the red bird were dif- 
ferent birds. 

We are of the opinion that the name "grosbeak" applies to birds 
with a large stout beak. There is no bird with the simple name of 
"grosbeak." It covers a class. There is the evening grosbeak, the 
rose-breasted grosbeak, the pine grosbeak, the blue grosbeak and the 
cardinal grosbeak, which is the red bird, stfietimes called the red corn- 
cracker. This is the bird which is the subject of this controversy. . 

All of these different kinds of grosbeaks are treated of by name 
in the book called the "Birds of Pennsylvania," published by the state 
in 18^0. It is true that in the text of the article on the "Cardinal or 
Red bird," it is not there called a grosbeak, but at the head of the de- 
scription reference is made to plate 34, which is a picture of the male 
and female bird, with the name of "Cardinal Grosbeak." 

We have no doubt it is a grosbeak, and therefore comes within 
the* prohibition of the Act of 1897, above alluded to. 

The penalty imposed by the magistrate, of $70, is set aside and 
reversed, and judgment is given in favor of the Commonwealth 
against defendant for $30 and costs, being a penalty of $10 for each 
of the three cardinal birds in his possession and offered for sale. 



A contract by which one employs another to appear at a public 
sale of land and bid in and purchase land in the name of the first party, 
but to pay for it with his own money, which is to be refunded to him 
as soon as the amount is ascertained, the person making the purchase 
to be paid a fixed sum for his compensation, is held, in Schmidt vs. 
Beiseker (N. D.) 5 L. R. A. (N. S.) 123, to be a contract of agecnv. 
and not to be within the statute of frauds. 



A property owner is held, in Mylander vs. Biemschla (Md.) 5 L. 
R. A. (N. S.) 316, not to be liable for injuries to adjoining property 
by a defective condition of a water sout which originates while his 
property is in possession of a tenant, unless he has agreed to make 
repairs. 



Digitized by LjOOQIC 



130 LACKAWANNA JURIST. 

In the Court of Common Pleas of Lackawanna County. No. 1389, 
September Term, 1906. 
CASE STATED. 
P. /. O'Malley and Genevieve O'Malley vs. John J. Loftus. 

It Is true that words of inheritance are not necessary to carry a fee rather- 
than a life estate; but this provision of the act of assembly is of no 
avail if it "appears by a devise ision of the act os assembly is of no 
erwise, that the testator intended to devise a less estate." 

In the interpretation of a will, punctuation may sometimes be resorted to 
for the purpose of solving 1 an ambiguity, but not where the only am- 
biguity is created by the punctuation will be disregarded where it con- 
flicts with the testamentary intent, and where, by such course, the 
meaning of the will is made more obvious and unquestionable. 
Messrs. Willard, Warren & Knapp, for Plaintiffs. 

Mr. M. A. McGinley, for defendant. 

Opinion by Edwards, P- J., January 25, 1907. 

The eighth paragraph of Patrick McCann's will, as found in the 
copy attached to the case stated, is as follows : 

"Eighth : I give and bequeath to my son Frank, on his reaching 
the age of twenty-one years, a lot of land being number twenty on 
Lackawanna avenue, in the Eighth ward, said City of Scranton, to- 
gether with all improvements thereon. Also a lot of land on Jefferson 
avenue, said city, being number nineteen (19) block 73, in the Ninth 
ward, with all improvements thereon, to have to hold the same for and 
during his natural life, and at his death I give and, bequeath the same 
to his next nearest blood relations, share and share alike. ,, 

If Frank McCann, the "son Frank" named in the foregoing para- 
graph, took a fee simple title to "lot No. 20 on Lackawanna avenue," 
then Genevieve M. O'Malley, the plaintiff, can convey such title to 
the defendant, and ought to have judgment against the defendant for 
$19,900.00. If, one the other hand, Frank took a life estate only in 
said lot, judgment should be entered for the defendant. 

Two briefs have been submitted, one on each side of the case ap- 
parently ; but each brief is along the same lines and, together, consti- 
tute a brief for the plaintiff! It is evident that the present suit is a 
friendly contest to ascertain and determine the title of Frank McCann 
to the lot in question. The plaintiff wants to sell the lot and the de- 
fendant wants to buy it ; but the defendant refuses to pay the purchase 
money while the title is in doubt. 
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The briefs refer to several rules govewiing the construction of 
wills, and cite numerous cases where such rules are applied ; but these 
rules are not so well known and have been so often considered by the 
courts that it is unnecessary for me to complicate the present discus- 
sion by a repetition* of them or by a citation of the cases. 

Plaintiff claims that the first sentence in the said eighth paragraph 
is complete in itself and gives the devisee a fee simple title to lot 20 ; 
and, that the limitation in the second sentence to a life estate applies 
only to lot 19 on Jefferson avenue. There would be some merit in this 
contention if the paragraph in question were the only devise in the 
will; but an examination of the whole will and a consideration of the 
testator's general scheme for the distribution of his somewhat large 
estate convinces me that the devisee takes only a life estate in both prop- 
erties. 

Plaintiff's counsel suggest that the punctuation and grammar of 
the eighth paragraph favor the construction contended for by them. 
They say that the period (.) after the word "thereon" and before the 
wojd "also" makes a finished sentence of the part of the paragraph de- 
vising lot 20, and that "also" means "in addition thereto," as if that 
part of the paragraph had been written thus: "In addition thereto (I 
give and bequeath to my said son Frank) a lot of land on Jefferson 
avenue," etc. 

In this connection I state that as to punctuation it is not safe to 
rely on the typewritten copy of the will which is attached to the case 
stated. The will itself, which is made a part of the record, is in writing 
and is now before me. It appears that the scrivener throughout the 
will, with very few exceptions, uses .a period (.) instead of a 
comma (,)• The paragraph in question, in the will, is written thus: 

"Eighth I give and bequeath to my son — Frank . on his reach- 
ing the age of twenty-one years, a lot jof land being number twenty 
on Lackawanna avenue in thei Eighth ward City of Scrannton to- 
gether with all improvements thereon, also a lot of land on Jefferson 
avenue said city being number nineteen (19) Block. 73 in the ninth 
ward, with all improvements thereon, to have and to hold the same 
for and during his natural life . and at his death I give and bequeath 
the same to his next nearest blood relations . share and share alike." 
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It is proper to state that the word "also" begins with a large "a," 
although not a capital "A." 

As a further illustration of the scrivener's ^method of punctuation 
I give here a few extracts from the will as written. 

Here is the introductory clause : 

"I Patrick McCann. of the city of Scranton State of Pennsylvania, 
merchant, being of sound mind and disposing memory, do make and 
publish this my last will and testament, hereby revoking, and mak- 
ing void all former wills by me at any time heretofore made. — " 

Following is the third paragraph of the will : 

"I give and bequeath to my beloved wife Margaret the income 
of all my real and personal estate that I shall die possessed of. not oth- 
erwise disposed of in this my last will, to have and to hold the same, 
in lieu of her dower, for and during her natural life, and at her death. 
I give and bequeath the said property absolutely to my children. Mi- 
chael, Frank. Genevive. and Hannah, and Anna Reap deceased, share 
and share alike, the children of my said daughter Anna Reap, named 
respectively Michael. Joseph. Frank. Patrick, and Aloysius. shall re- 
ceive their mothers interest in equal portions — to have and to hold 
the same to themselves and their heirs and assigns forever." 

Also the fifth paragraph : — 

"I give and bequeath . to my daughter Genevive two lots on Swet- 
land st. said city of Scranton 14th ward, together with all improve- 
ments, also a lot of land on pleasant St. said city. 14th ward, together 
with all improvements thereon, also one lot numbered (30) thirty . in 
(16th) sixteenth ward said city, on Washington avenue, together with 
all improvements thereon, to have and tohold the same for and dur- 
ing her natural, life possession of the same not to be given her until 
she has reached the age of twenty one years, and at her death. I give 
and bequeath the said property to her next nearest blood relations share 
and share alike — " 

Indeed, if the whole will as written were copied the same pecu- 
liarities of punctuation would be apparent. It appears to me, there- 
fore, that the punctuation and grammar of paragraph eight do not help 
plaintiff's contention very much. 

I shall now proceed to consider the substantive parts of the will and 
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the testator's plan or method in the distribution of his estate. 

Paragraph III. Testator gives to his wife, in lieu of dower, the 
income of all real and personal estate not otherwise disposed of in the 
will, during her natural life. After her death the "said property" is 
devised absolutely to his children and to "their heirs and assigns for- 
ever." 

Paragraph IV. The wife is given the use of the homestead and 
household goods during her natural life. After her demise the "said 
property" is devised absolutely to his daughter Genevieve, when she 
reaches the age of 21 years. 

Paragraph V. Testator devises three separate pieces of real es- 
tate to his daughter Genevieve when she reaches the age of 21 years, 
during her natural life. At her death the "said property" is devised 
to "her next nearest blood relations share and share alike." 

This paragraph is given in full in a former part of this opinion 
and it is well worth a close examination. If plaintiff's contention as 
to paragraph VIII is correct, then Genevieve under paragraph V takes 
a fee simple in the two lots of land on Swetland street and in the lot 
of land on Pleasant street, but only a life estate in lot 30 on Washing- 
ton avenue. In reading this fifth paragraph it is impossible for me to 
escape the conclusion that Genevieve holds the three properties men- 
tioned therein by the same kind of title. 

Paragraph VI. Gives to the - daughter Hannah Bell, when she 
reaches 21 years of age, two pieces of property for life and at her 
death the "said property" goes to her "next nearest blood relations." 
The same comment may be made on this paragraph as on Paragraph V. 
It may be noted also that there is no period (.) after the word "there- 
on" in the fourth line of the will as written and that the next word 
"also" begins with a small "a." In the typewritten copy of the will 
a period is inserted after "thejeon," and the succeeding word "also" 
begins with a capital "A." So that the eye may take in this paragraph 
at a glance I insert it here as I find it in the written will : 

"I give and bequeath to my daughter Hannah Bell on her reach- 
ing the age of twenty one years, a lot of land on seventh st. four- 
teenth ward, said city of Scranton — together with all improvements 
thereon. Also lot of land number (29) twenty-nine, on Washington 
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avenue, sixteenth ward said city of Scranton. together with all im- 
provements thereon, to have and to hold the same for and during her 
natural life, and at her death. I give and bequeath the said property 
to her next nearest blood relations, share and share alike." 

Paragraph VII. Testator devises two pieces of real estate to his 
son Michael on his reaching the age of 21 years, during his natural life, 
and afterwards to his "next nearest blood relations share and share 
alike." This paragraph, in punctuation and grammar, is exactly the 
same as Paragraph VIII, now being considered in this case. 

Paragraph IX. With this paragraph begins the devises to grand- 
children. The difference between this paragraph and those devising 
properties to the children is that only one property is devised to a 
grandchild, thus eliminating all difficulties of interpretation arising 
from punctuation and grammar. Nevertheless, the same general 
scheme of distribution is found in Paragraphs IX, X, XI, XII and 
XIII. Each grandchild receives a lot of land when he reaches the 
rage of 21 years; each is to hold it during life and at the death of 
each the lots of land are to go respectively to the next nearest blood 
* relations. 

Paragraph XIV gives a lot of land to three of the grandchillren 
who are named in some of the preceding paragraphs; but only dur- 
ing life. For some reason or another, probably an oversight, the lim* 
itation as to age was omitted in paragraph XIV. 

The subsequent paragraphs require no comment. 

After fairly considering the whole will and the evident scheme 
and intention of the testator in the distribution of his estate, how can 
we; avoid the conclusion that the plaintiff cannot convey a fee simple 
title to the defendant? As to paragraph VIII, the one before us for 
interpretation, the plaintiff must adopt a strained analysis of the para- 
graph in order to succeed in this suit. The .devise to Frank McCann 
of lot 20, on Lackawanna avenue, is without words of inheritance, 
although the testator in paragraphs III and IV uses apt words to con- 
vey a fee simple estate. According to paragraph IV the wife is given 
a life estate in the home stead, but at her death the property is de- 
vised to the daughter "absolutely to herself and her heirs and assigns 
forever.' We find the same words used in paragraph III. If the tes- 
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tator intended to give a fee simple estate to his children in the prop- 
erties mentioned in the other paragraphs, is it not reasonable to con- 
clude that he would have used words of inheritance, as he had al- 
ready done in paragraphs III and IV ? It is true that words of inher- 
itance are not necessary to carry a fee rather than a life estate; but 
this provision of the Act of Assembly is of no avail if it "appears by 
a devise over or by words of limitation, or otherwise, that the testa- 
tor intended to devise a less estate." 

I conclude with quoting the following proposition of law from 
the Am. — Eng. Enc. of Law : "In the interpretation of a will, punc- 
tuation may sometimes be resorted to for the purposes of solving an 
ambiguity, but not where the only ambiguity is created by the punctua- 
tion; and punctuation will be disregarded where it conflicts with the 
testamentary intent, and where, by such course, the meaning of the 
will is made more obvious and unquestionable." 

Now, January 25. 1907, in accordance with the stipulations of the 
case stated, judgment is entered for the defendant with costs. An 
exception is noted for the plaintiff. 



A judgment of the Supreme Court of the United States to the 
effect that a policy of fire insurance could not be recovered upon as it 
stood, nor be helped out by any doctrine of the common law, is held, 
in Northern Assur. Co. vs. Grand Vied Bldg. Asso. Advance Sheets, 
U. S. ( 1906) page 2j, not to be denied full faith and credit by an ad- 
judication of a state court that such judgment is not a bar to a suit in 
equity to reform the policy, so that it will express consent to concur- 
rent insurance, and to recover the policy, so that it will express con- 
sent ti concurrent insurance, and to recover upon such policy as re- 
formed. 



A contract by which one person employs an agent to negotiate 
for the purchase of real estate is held, in Johnson vs. Hay ward (Neb.) 
5 L. R. A. (N. S.) 112, not to be a contract for the creation of an es- 
tate or interest in land, or trust or poyer over or concerning lands, 
within the meaning of the. statute of frauds. 
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In the Court of Common Pleas of Lackawanna County. No. 40, May 

Term, 1905. 

DIVORCE. 

RULE FOR A NEW TRIAL. 

A. J. Capwell vs. Josephine M. Capwell. 

*Tt Is difficult to lay down a general rule defining circumstantial evidence. It 
is safe to say that the circumstance must be such as would lead the 
discretion of a reasonable and just v man to* a conclusion; but the evi- 
dence must be satisfactory and convincing, and consistent with the hy- 
pothesis that the offence was committed. 

"in weighing the facts and circumstances^ where adultery is charged, great 
care is necessary on the one hand not to be misled by circumstances 
reasonably capable of two interpretations into giving them an evil 
rather an innocent one; nor, on the other hand by refusing to give them 
their plain and natural significance, "the circumstances should be con- 
sidered >separately and also as a whole. 

Jt ts true the line is not very distinct, at all times, between a cause to princi- 
pal challenge and a challenge to the favor. The one, however, is trial 
by the court, the presumption of bias arising from the facts disclosed; 
and the other, to the favor, is where the bias or favor is to be found as 
a, fact. 

Mr. George D. Taylor, for plaintiff. 
Messrs. W. W. Baylor and H. L. Taylor, for defendant. 
Opinion by Edwards, P. J., April 29, 1907. 
. This case was so fully and fairly tried on both sides that the ver- 
dict of the jury should not be disturbed unless for material error. 
Four reasons are assigned for ^ new trial. 

1. Error in overruling plaintiff's challenge for cause against Ly- 
man Green, a juror. 

2. Similar error as to John Conway, another juror. 

3. Refusal to affirm plaintiff's first point. 

4. Refusal to affirm plaintiff's second point. 

We shall consider these reasons in the .inverse order in which they 
are given above. 

The third and fourth reasons may be considered together. They 
inyolve the refusal of the Court to affirm plaintiff's first and second 
requests. The first request reads thus : 

"If the jury believe that the defendant, Josephine M. Capwell, 
met William D. Van Flee in her barn oh the 24th day of June, 1904, 
and there remained with him from twenty minutes to a half hour 
clandestinely or secretly, the law raises a presumption that they were 
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there together for the purpose of committing adultery." 
The second request reads thus : 

"If the jury finds that Josephine M. Capwell met William D. Van 
Fleet on the 29th day of October, 1904, at the place called the Forks 
and there disappeared from view in the woods or pushes, and this was 
done clandestinely or secretly with the purpose of avoiding any ob- 
servation, the law presumes that they went there together for the pur- 
pose of committing adultery." * 

The circumstances detailed in these requests were for the jury. 
They had the clear right to infer adultery from the facts stated and 
the jury were so instructed ; but we know of no authority that would' 
justify the instruction asked for by plaintiff's counsel. On the char- 
acter of evidence generally admissible in a case of this nature we 
charged the jury as follows : 

"The offence of adultery is rarely susceptible of proof by direct 
evidence. It is generally committed in secret, and both parties to it 
take precaution to prevent discovery. For this reason the offence is 
one that is usually and properly proven by circumstantial evidence. 
It is difficult to lay down a general rule defining circumstantial evi- 
dence. It is safe to say that the circumstances must be such as 
would lead the discretion of a reasonable and just man to a conclu- 
sion ; but the evidence must be satisfactory and convincing, and con- 
sistent with the hypothesis that the offence was committed. In weigh- 
ing the facts and circumstances, where adultery is charged, great care 
is necessary on the one hand not to be misled by circumstances reason- 
ably capable of two interpretations into giving them an evil rather 
than an innocent one ; nor, on the other hand, by refusing to give them 
their plain and natural significance. The- circumstances should be con- 
sidered separately, and also as a whole. A single thread bf circum- 
stance may be weak, but united they often lead with a sure conviction to 
the filial fact intended to be established. It is not necessary that the 
adultery should be proven beyond a reasonable doubt, but it must be 
proven by the fair weight of the evidence. Whatever inferences you 
will draw from the evidence in this case should be fair and reasonable, 
and such as will show intelligent judgment and conscientious effort." 
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And as to the alleged meeting at the barn we spoke thus to the 
jury: 

"If you come to the conclusion that they were not in the barn at 
all that day, that ends the consideration of this second question, be- 
cause if you find that they were not there, then of course you will also 
find that there was nothing improper occurred between the two peo- 
ple on that day. If you believe, on the other side, that they were there* 
the next question is, did they commit adultery there? It does not nec- 
essarily follow that 'they did. You may infer that they did from the 
manner of their entrance into the. barn, the length of time they stayec 
there, and the alleged secret and clandestine manner in which they 
acted. You have the right to infer that they went there from an im- 
proper motive and for an improper purpose, and especially would you 
have the right to infer that, if you are satisfied by the fair infer- 
ence from the other circumstantial evidence in the case. You have d 
right to consider this event in the light of all the other facts in the 
case, and you must draw from this testimony, if you belieye it — the 
testimony in regard to the event of the barn, — whatever inference you 
think fair and just, remembering all the time what I have stated to 
you that the credibility of the witnesses is for you." 

Similar instructions were given as to the alleged meeting at the 
Forks. 

The next reason we shall consider relates to the challenge of John 
Conway, a juror, which was overruled. The juror started out by say- 
ing that he had conscientious scruples on the question of divorce. Then 
plaintiff's counsel asked a long and involved question which the juror 
answered in the affirmative. The trial judge was satisfied at the time 
that the juror did not understand the question, and when the jurof 
was cross-examined and further interrogated by the Court our im-. 
pression was confirmed. There can be no question as to the com- 
petency of this juror. 

The only reason about which we find any difficulty relates to the 
competency of Lyman Green, a juror sworn in the case. Green is a 
second cousin of William Van Fleet's wife. Van Fleet is the person 
with whom the defendant is alleged to have committed adultery. Van 
Fleet is no party to the record. Nevertheless, argue counsel, the prin- 
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ci'pal underlying the incompetency of a juror on the ground of affinity 
should apply in this case where a verdict against the defendant would 
involve the moral turpitude of the other party to the alleged offense. 
There is, undoubtedly, some merit in this argument, and if the chal- 
lenge had been to the favor and not a principal challenge, the objection 
to the juror might have been sustained. "It is true the line is not very 
distinct, at all times, between a cause of principal challenge and a chal- 
lenge to the favor. The one,, however, is trial by the Court, the pre- 
sumption of bias arising from the facts disclosed ; and the other, to the 
favor, is where the bias or favor is to be found as a fact :" Cummings 
vs. Gann, 52 Pa., 484. "At common law challenges were divided into 
principal challenges, or challenges for cause, which were based upon 
alleged fkcts from which, if proved to be true, disqualification was con- 
clusively presumed, and challenges to the favor, which were based upon 
facts which, while not necessarily rendering the juror incompetent, 
might show such a state of mind on' his part* as to justify his exclu- 
sion :" Am. Enc. of Law, vol. 17, p. 1115. In other words, challenges 
for "implied bias" correspond to principal challenges, and those for 
'/actual bias" to challenges to the favor. 

Our attention has been called to Wirebach vs. First National 
Bank, 97 Pa. 543. In this case one of the jurors was challenged to thfe 
favor. He was second cousin to the husband of a daughter and 
legatee of J. C. Wirebach, deceased. The suit was by the bank against 
the executor of J. C. Wirebach on a note endorsecf by the deceased. 
The daughter was not a party to the record, although being a legatee 
she was financially interested in the result of the suit. The juror, as 
stated, .was second cousin to her husband, which is the exact kind of 
relatio.nship between the juror Green in the case at bar and the wife of 
Van Fleet, the difference being in the nature qf the interest affected or 
to be considered. In the Wirebach case the interest was of a montary 
character ; in the case now before us the interest was of a sentimental 
or moral character. In the former case the parties waived the appoint- 
ment of* triors by agreement. The challenge was to the favor and was 
sustained. In discussing the case the Supreme Court says: "The 
challenge was expressly to the favor, and the fact submitted to the 
Court instead of triors. This mode of determining the fact was as- 
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rented to by both parties;*? neither objected. It was a question of fact 
to be decided on- the conscience and discretion •, of the Court, acting 
in place of triors, and the .decision is not reviewable." In the same 
case this statement of the law by Blackstone is quoted and we give it 
here because it is pertinent : "And 4iow* far remote soever he is of 
kindled yet' the challenge is good. ' * * * .* Affinity or alliance by 
marriage- is a principal challenge, and equivalent to consanguinity 
whercf it is between either of the parties, as" if the plaintiff or defend- 
ant marry the daughter T>r cousin of the juror, or the juror marry the 
daughter or cousin "of the plaintiff of" defendant, and the same con- 
tinues or issue be had. But '.if the son "of the juror hath married the 
daughter of the "plaintiff, thig ifr no -principal challenge, but to the 
favor; because it is not between the -parties.* * * Challenge con- 
cluding to* the" favor is, When 'either -party cannot take any -principal 
challenge, but shbweth causes /of favor, which must be left to the con- 
science and discretion of the triorsupoh hearing their evidence, to find 
him favorable or not favorable." 

; What difference is there between', the Wirebach case and the cas? 
at bar ori this poilit T' We caft find none. 

"Now, therefore, April 29, .1907/ the rule" for a new- trial -is dis 
charged and a-new trial fc f efusfed. 



"Notice *of the" denial of the "death "of the insured in* the answer tin 
an action on a -policy "of insurance is held, in Fidelity Muf. L. Ins. Co. 
vs. "dark; Advance Sheets, U. S. (1906) page 19; not t6 be notice of 
fraud in recivering judgment on the policy white* the insured was alive, 
which will impeach such judgment as- to the parties to whom the cterk 
of thecofcrt pay over, out "of the money paid into court in satisfaction 
of such judgment,' the sums called for in certain assignments "of an in- 
terest iti the policy, by waypf contingent fees for professional services 
rendered in good faith in collecting the insurance. 



The implied power "of a municipal corporation to impose upon 
abutting property owners* the cOsto? improving a way from high>to 
low water mark of a navigable, sixet i£ denied in cTeftelJ vs^PaduQah 
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/ In' the .Court of Common Pleas of Lackawanna County, ffo. 14* Sep- 
tember Temt> 1906* 
IN EQUITY. 
PARTITION. 
John .Rowlings and William Rowlings vs. Hannah $prie Rowlings 
Hoskings and Rebecca Mathews. 

Mr. J: Jv O'Malley, for lefednants. 

Mr. Hr.D. Carey; for plaintiffs. 

Opinjton by Edwards, P. J:, Marck -25, 1907. 

As a .general rule In cases of partition the matters to. be inquired into are: 
(D- --whether the plaintiff is entitled to have partition made; (2) who 
are the parties interested In the land; (3) what is the nature of their 
several titles; (4) what is the quantity of their several interests. 

PalintiffVJBlc a bill -praying for partition of. certain real estate. 
Defendants answer substantially sets up, inter alia, a*trus,t ex male- 
Acid for tire benefit of the widow of William Rawlings; deceased. The 
widow having married the second time is known as Mrs. Hoskings, and 
is one of the defendants in the present suit. 

FTOm the s evidence and pleadings I find specifically the, following 
facts : 

i. William Rawlings, -Sr., during* his lifetime and at the time of 
his death, was the owner in fee simple of two certain pieces of im- 
proved real estate situate in the Borough of Jermyn,,County-of Lacka- 
wanna. These pieces- of real estate are fully described in~paragraph 
one -of plaintiffs' bill under sub-divisions designated as M a ,v and "b." 
Each piece consists* of a lot of land 50 feet wide by 170 feet in depth 
and e;aph lot is improved with a two-story >double frame dwelling house. 

2. William Rawlings, Sr., died in' May, i892,4eaving a will. His 
widow, Hannah Maria Rawlings, was named, as executrix and letters 
testamentary- ere issued to her in -September,- 1892. The deceased left 
to survive him a widow and five children and by the terms of his will 
he devised his real estate to his wife during her natural life unless she 
married again. In case she married the property was to be held in 
trust until the youngest child, Robert, should become of age, at which 
time *het-property wafc t<*be sold and the- proceeds to be divided equally 
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between the five children and the wife, each share and share alike. 

3. The widow married James Hoskings in 1902. Robert Rawl- 
ings, the "youngest child," died in 1897, at the age of ten years, and 
another of the children, Charles Rawlings, died in 1892, unmarried and 
without issue. Therefore, of the devisees named in the will there are 
left the widow, Mrs. Hoskings, and the three children, John, William 
and Rebecca. All parties in interest are represented upon the record. 

4. The quantity of the interest in said land to which the several 
parties are entitled is as follows : The widow, Mrs. Hoskings, and the 
three children, John, William and Rebecca, are each entitled to one- 
sixth, according to the terms of the will; the two-sixth devised to 
Robert and Charles, now deceased, belong to the mother, Mrs. Hos- 
kings, for life, with remainder in fee to the three surviving children. 

5. The parties having agreed thereto on the record I find as a fact 
that the real estate described is plaintiffs* bill cannot be divided in pur- 
parts of any kind, equal or unequal, without injury to the whole prop- 
erty. 

6. There is no evidence of a trust of any kind in the real estate 
in question. 

CONCLUSION OF LAW. 

Plaintiffs are entitled to a decfee of partition as prayed for in the 
bill. 

DISCUSSION. 

The bill and answer present several questions the consideration 
of which would be now premature, to say the least. Plaintiffs ask 
for an accounting of rents received by one of the defendants, Mrs. 
Hoskings, 'during the past fourteen years. The answer of Mrs. Hos- 
kings state that her husband, William Rawlings, Sr., used her money 
to purchase thfe real estate described jn plaintiffs' bill and took the title 
in his 1 own name instead of in her name. This claims falls for the 
want of x evidence. Failing to establish a trust in her favor the widow 
claims the right to be reimbursed for the money used as aforesaid as 
well as for moneys expended by her on the property for repairs, im- 
provements, taxes, water rents, etc., and for moneys expended by her 
in the support of some of the children and which is due to her out of 
their shares. These questions are not properly before me in the present 
stage of the case. The only question before me now is the right to a 
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decree of partition. The several equities of the parties in interest may 
be worked out hereafter. As a general rule in cases of partition the 
matters to be inquired into are, (i) whether the plaintiff is entitled to 
have partition made; (2) who are the parties interested in the land; 
(3) what is the nature of their several titles; (4) what is the quan- 
tity of their several interests. We have discussed this matter in Ly- 
ons vs. Lyons, 10 D. R. 594. 

After entering the decree of partition the way is open for the ap- 
pointment of a master to execute the decree. 

INTERLOCUTORY DECREE. 

This cause came on to be heard at a regular terms of Equity 
Court, and was argued by counsel, and upon consideration thereof, it 
is ordered, adjudged and decreed that partition be made of the lands 
described in plaintiffs' bill as prayed for. 

Let counsel submit formal decree. 

The prothonotary is directed to enter a decree^nisi. Exceptions 
sec. reg. 



A by-law of a fraternal insurance society which provides that, if 
any member heretofore or hereafter adopted shall become intemperate 
in the use of drugs, the benefit certificate held by such member shall, 
by such acts, become and be void as to benefits, and all payments made 
thereon shall be thereby forfeited, is held, in Taylor vs. Modern Wood- 
men of America (Kan.) 5 L. R. A. (N. S.) 283, not to apply to thase 
case of a member who, prior to the enactment of such by-law, had be- 
come intemperate in the use of drugs, and continued so thereafter. 



The maker of a note is held, in Hale vs. Harris (Ky.) 5 L. R. A. 
(N. S.) 295, not to be able to defeat payment because it was delivered 
on Sunday, unless he surrenders the consideration received for it. 



Disobeying the law governing the selection of grand jurors is 
held, in Matter oLMoran, Advance Sheets, U. S. (1906) page 25, not 
to affect the jurisdiction of the court, so as to justify the release by 
habeas corpus of a person convicted under an indictment found by such 
jurors. 
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In the Court of Common Pleas of Lackawanna County. No. 251, No- 
vember Term, vtjF. 
DIVORCE. 
Mattie 'N. Green vs. Michael T. Green. 
Opinion by Kelly, A. L. J., January, 1907. 

When the libellant serves the subpoena on the respondent a suspicion of 
collusion naturally arises. 

The libel in this case charges the respondent with cmel and bar- 
barous treatment as the ground for divorce. The files show that the 
service of the subpoena was served upon the respondent by the libel- 
lant herself, and that the libellant also served the rule upon the re- 
spondent. While there is no statute forbidding this to be done, yet we 
hesitate to go upon record as granting a divorce under these circum- 
stances. We cannot help feeling some suspicion of collusion. There- 
fore, after consideration of the testimony which has been offered and 
the facts above stated, we cannot see our way clear to grant a divorce. 
We will not dismiss the proceedings, however, but will allow the libel- 
lant further opportunity to make out a case in a proper way if she can 
do so. 

. . The rule to show cause why a divorce shall not be decreed is dis- 
charged and all proceedings subsequent to the issuing of the sub- 
poena are set aside. 



The right of the legislature to lease farms on which to work con- 
victs, under a constitutional provision that it may place convicts on 
state farms and "may buy farms for that purpose, ,, is sustained in 
State .ex rel. Greaves vs. Henry (Miss.) 5 L. R. A. (N. S.,) 340. 
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In the Court of Common Pleas of Lackawmrtu Comity, No. 252, No- 
vember Term, 1906. 

DEMURRER TO PLAINTIFFS STATEMENT. 
RE-ARGUMENT. 

Dime Deposit and Discount Bank vs. James 7. Healey, Trading as 

Healey Bros. 

Money paid under a mistake, as to a material fact, without laches, coupled 
with circumstances which make its retention inequitable and against 
good conscience may be recovered. 

Mr. C. Q. Comegys, for plaintiff. 

Messrs. O'Brien & Martin, for defendant. 

Opinion by Newcomb, A. L. J., March i8 K 1907. 

This demurrer was sustained by opinion filed January 7th, this 
year.. Afterwards at plaintiff's instance the case was reargued. It 
was thought by the learned counsel that, properly understood, it was 
ruled in plaintiff's favor by Meredith vs. Haines, et al., 14 W. N. C, 
364, and that we were, therefore, in error. 

While further argument and consideration have not convinced 
us of error in the premises they have served to impress us with the 
propriety of suspending judgment until the evidence 'can be heard. 
This for two reasons : 

First, the case is important in principle and as it now stands on 
the record no appeal can be taken because there was no joinder and, 
therefore, in effect the order sustaining the demurrer is merely inter- 
locutory ; 

Second, it is a close case, — perhaps more so thas was at first sup- 
posed — and the doubt should be resolved in favor of trial by jury, as 
that is subject to control by the court should the evidence be adjudged 
to be insufficient. 

The case reV'ed upon is not incapable of being distinguished from 
this. Whether the distinction is substantial enough to invalidate it as 
an authority to be followed here is a debatable question the discussion 
of which cannot now be anticipated with any advantage. 

It may, however, at this time be noted that the general princi- 
ple upon whicL th« case depends was somewhat inaccurately stated in 
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the former opinion ; at least in such way as to be misleading. It was 
stated as follows : "Money paid under a mistake as to a material fact, 
without laches, coupled with circumstances which make its retention 
inequitable and against good conscience may be recovered." 

This could be understood to mean that in every instance it was 
held to be for plaintiff to show a case of mistake free from stay in- 
gredient of laches on his own part. As so understood it would not be 
correct according to the decisions. There can be no discussion of the 
point except at the risk of prejudicing the case. For the present suf- 
fice to say that if in that connection the words "not being the result of 
mere laches" had been used instead of the words "without laches" it 
is believed the statement would have been accurate. 

For the reasons indicated the order sustaining the demurrer is sow 
vacated and thereupon the demurrer is overruled with leave to defend- 
ant to answer within fifteen days. 



The proprietor of a bath house, who, for a consideration, furnishes 
bath rooms, bathing suits, and other accessories of the bath to those 
who desire to bathe in the sea, and also receives their money, jewelry, 
or other valuables for safe keeping, is held, in Walpert vs. Bohan 
(Ga.) 6 L. R. A. (N. S.) 828, to be a depositary for hire in relation 
thereto, and to be liaWe for loss occurring from want of ordinary care 
on his part. 



-A note payable to a director or officer of a railroad company in 
his personal capacity and for his personal benefit, on condition that a 
railroad is built to a certain paint by a certain time, is held, in M*c- 
Guffin vs. Coyle (Okla.) 6 L. R. A. (N. S.) 524, to be void as against 
public policy. 



Where a contract made and intended to be performed in another 
state is attempted to be enforced by suit thereon in the courts of 
Georgia, it is held, in Thomas vs. Clarkson (Ga.) 6 L. R. A. (N. S.) 
658, that the statute of limitations of Georgia will be applied, rather 
than that of the other state. 
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In the Court of Common Pleas of Lackawanna County. No. 481, Jan- 
uary Term, 1907. 
IN RE: REMOVAL OF SCHOOL DIRECTORS OF SPRING 
' BROOK TOWNSHIP. 

Under the provisions of the Act of 6th of June, 1893, P. L. 330, directors are 
bound to furnish school facilities for the children residing in the school 
district. They must either furnish transportation or they must erect a 
building and supply a teacher. It is no answer to say that the- action 
demanded of them might increase the school taxes. If more is needed 
they have the power to increase the school levy. 

Where there is wilful neglect to furnish such facilities the court may grant 
a rule upon the directors to show cause why they should not be remov- 
ed from office and why others should not be appointed in their stead. 

Mr. George M. Watson, for plaintiff. 

Messrs. Vosburg & Dawson, for directors. 

Opinion by Edwards, P. J., May 6, 1907. 

The proceedings in this case are brought under the provisions of 
the Act of 6th of June, 1893, p - L. 330. This act provides that if 
school directors shall wilfully neglect or refuse to provide suitable 
school accommodations for the children residing in the school district, 
a petition may be presented to the court, signed by ten or more tax- 
payers, setting forth the facts and praying for the appointment of an 
inspector, whose duty it is to visit the district, make inquiry into the 
matters complained of and to report the result of his personal inspec- 
tion and investigation to the court. If the inspector finds that the 
school directors have failed, refused or neglected to provide suitable 
and adequate accommodations for the school children of the district 
without valid cause for such neglect the court may grant a rule upon 
the directors to show cause why they should not be removed from office 
and why others should not be appointed in their stead. 

Under s this Act of Assembly the legislature intended to confer 
upon the Court of Common Pleas a certain power of supervision of 
the discretion of school boards which the court did riot have under the 
Act of May 6, 1854, P. L. 617. 

In the case at bar a petition was presented to the court and an in- 
spector was appointed, and his report is now before us for considera- 
tion. We give here a brief synopsis of the facts found by him : 
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i. Spring Brook township contains approximately eighty square 
miles of territory. It is about nine miles in length and about nine 
miles in width, and contains about seventy-five children of school age 
who attend the public schools of the district. 

2. There are in the school district four public schools located 
with the idea of accommodating the greatest number of pupils possible 
at each school. There is no complaint on account of the location ot 
the present buildings. 

3. Tne school directors levy annually thirteen mills, two of 
which are for building purposes. The taxes amount to about $900, 
and the school appropriation is $^50, all of which is spent for school 
purposes. The assessed valuation of the township is approximately 
$90,000. 

4. Residing on a road commonly known as the "back road" are 
four families, who, at present, have thirteen children of school age. 
The homes where these children live are not less than two miles, even 
across lots, to the nearest school house. 

5. The schbol directors are aware of the fact that the distance 
for these thirteen children to travel to the nearest school house is too 
great, especially in winter, and have made some effort to provide 
transportation; but nothing has been done in this direction for the 
last two years. The problem of adequate transportation is somewhat 
impracticable and would cost almost as much as would the mainten- 
ance of a suitable school, which sum is fixed at abo'ut $280. 

6. A building adequate for the purpose could be erected for 
about $600.' 

7. None of the children referred to have attended school for the 
last two years. 

8. The chief complaint against the directors is due to their re- 
luctance to locate a school on the "back road." The directors them- 
selves appreciate the inconvenience and the hardship to which the 
children are subjected and have attempted to arrange with the parents 
some method by which the difficulty could be overcome. 

The foregoing, in substance are the facts reported by the in- 
spector. He does not formally find that the directors have neglected 
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a duty imposed upon them by law. This question, we apprehend, is 
left to the court 

There is not much question as to the requirements of the law as 
applied to the facts now before us. The directors are bound to furnish 
school facilities for the children whose welfare is involved in the pres- 
ent case. They must either furnish transportation, or they must erect 
a building and supply a teacher* As to which of these things they 
ought to do, it is left to their discretion; but one of them they must 
do under the law. It is no answer to say that the action demanded of 
them might increase the school taxes. If more money is needed they 
have the power to increase the school levy. This is our view as to 
their duty in the premises. 

We do not think we pught to apply the severe remedy provided 
by the Act of Assembly ; that is, to grant a rule and finally to remove 
the directors. The failure of the directors to provide the school facil- 
ities necessary is based more upon an honest unwillingness to expend 
the public money than on a wilful intention to disobey the law. We, 
therefore, refuse at present to grant a rule to show cause why the 
directors should not be removed, believing that they will find a way to 
solve the problem confronting them by the commencement of the next 
school term. 

Now, May 6, 1907, the rule to show cause why the directors o{ 
the Spring Brook township school district should not be removed is 
discharged without prejudice. We direct the said school district to 
\pay the costs of these proceedings. 



The right of non-resident alien parents, next of kin of a minor son 
whose death was wrongfully caused by the negligence of another, to 
maintain an action to recover for his death, is sustained in Atchison, 
T. & S. F. R. Co. vsu Fajardo (Kan.) 6 L. R. A. (N. S.) 681. 



The recovery of a tenant in common in ejectment against a strang- 
er in possession is held, in Williams vs. Coal Creek M. & M. Co. 
(Tenn.) 6 L. R. A. (N. S.) 710, to be limited to his interest in the 



property. 
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In the Court of Common Pleas of Lackwvanna County. No. 424, May 

Term, 1907. 
PETITION FOR THE BENEFIT OF THE FEME-SOLE- 
TRADER ACT. 
In Re: Petition of Martha £. Barber. 

A witnesses' competency to testify under Sec. 3, Act of 3rd June, 1893, P. I*. 
344, Is limited to any proceeding to protect or recover her separate 
property. She is incompetent as a witness in a contested proceeding for 
a decree under the Act of May 4, 1855, P. L. 430, authorizing married 
women to do business as feme sole trader. 

Jurisdiction under the feme sole trader act is founded upon the petition of 
applicant. 

Messrs. I. H. Burns and E. W. Thayer, for petitioner. 

Messrs. Houck & Benjamin, for defendant. 

Opinion by Newcomb, A. L. J., May 13, 1907. 

This is a contested proceeding for a decree under the Act of May 
4» 1855, P. L. 430, authorizing married women under certain circum- 
stances to do business as feme sole traders. It is alleged by petitioner 
that her husband through drunkenness and profligacy has neglected to 
provide for her, and also that he has deserted her. These are funda- 
mental facts as defined by the statute upon which jurisdiction depends. 
In order to be entitled to a decree the petitioner has the burden of es- 
tablishing either one or the other. of these allegations by competent evi- 
dence. Without her own testimony the evidence is insufficient to 
justify us in finding either drunkenness and profligacy or desertion. 

The question of her competency having been raised atf the hear- 
ing it was then, assumed that if governed by the Act of May 23, 1887, 
P. L. 158, relating to the competency, of the witnesses, her testimony 
was inadmissible. Her counsel relied upon Section 3, Act of June 3, 
1893, P. L. 344, relating to the rights and powers of married women, 
and under the first impression as to the effect of that she was per- 
mitted to testify. That is now believed to have been error. 

This act enables a married woman to sue her husband "in a pro- 
ceeding to protect or recover her separate property whensoever he may 
have deserted her without sufficient cause or may have neglected or 
refused to support her," etc. It further provides that, "In any proceed- 
ing brought by either" (husband or wife) "under the provisions of sec- 
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tion three to protect or recover the separate property of either, both 
shall be fully competent witnesses/except that neither may testify to 
confidential communications made by one or the other, unless this 
privilege be waived upon the trial. ,, Hence it will be seen that the 
application of this act to the question of the wife's competency is lim- 
ited to the proceedings therein specified. Unless in its nature this is 
a proceeding to protect or recover the petitioner's separate property 
the act can avail her nothing. It cannot in any true legal sense be 
called such proceeding. The attempt is made to construe it into a 
measure of protection upon the theory that in its ultimate effect it 
operates as' such by preventing the husband's interference with 
the wife's control and disposition of her separate property. But this 
argument only serves to emphasize the essential nature of the pro- 
ceeding as being one for the removal of a quasi disability. That is N 
manifestly a very different thing fro man action "to protect or recover 
her separate property." That would be the character of any one of 
the familiar actions to recover possession of or redress injuries to pri- 
vate property, where a property right is the question at issue. 

It As clear, therefore, that the Act of 1893 does not apply here 
and the question must be referred to the Act of 23d May, 1887, supra, 
section 5 (C;, which says: "Nor shall husband and v(ift be competent 
or permitted to testify against each other, except in those proceedings 
for divorce in which personal service of the subpoena or of a rule to 
take depositions has been made upon the opposite party," etc. This 
not only limits the wife's competency as a witness against her husband 
in civil proceedings not covered by the latter act of 1893, to actions for 
divorce, but if effect is to be given to the words "or permitted," in all 
other civil cases her testimony as against him is prohibited beyond the 
power of waiver. 

Hence the decisive question here is whether in this proceeding she 
was testifying against him. Technically he cannot be called a party. 
The procedure under the feme sole trader act does not require that 
he be made a party. * Jurisdiction is founded upon her petition. The 
act says that if the petition is sustained by a certain number of wit- 
nesses and the c6urt is satisfied of the justice and propriety of the ap- 
plication they may "upon such notice as they may direct" make the 
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decree asker for. This is all it says on the subject of notice, and while 
it is vague and indefinite as to whom is intended to have the benefit of 
notice, it is not believed that it contemplates making the husband a 
party in that way. In this instance, however, a time was fixed for 
hearing and the petitioner was required to serve notice thereof on the 
husband before that date. Availing himself of the opportunity so 
afforded he filed a formal answer traversing the averments of the pe- 
tition. In that way the case assumed the appearance of a suit between 
a married woman and her husband as the opposing parties. 

If the wife's incompetency under the statute depended upon her 
husband's relation to the case being technically that of a party, I should 
consider her competent. But the mischief which the statute was in- 
tended to prevent is not confirmed to instances where either husband 
or wife is a party. The policy of the law underlying the statute is 
to prevent either from giving testimony assailing the Conduct or 
character of the other. 

Scovell vs. Wright, 4 Lack. L. N. 303. 
Bell vs. Throop, 140 Pa. 641. 

So whether the husband here is a party to the case or not is not 
a controlling circumstance in determining whether the wife's testi- 
mony is "against him" within the meaning of the statute. That must 
be ascertained from the nature of the material averments of her peti- 
tion, th- character of the evidence required to support them and the 
effect of a decree in her favor. It is apparent that the foundation of 
her case is the alleged misconduct of her husband and that4ier testi- 
mony is relied upon to prove it. But it is urged that to be "against 
him" the testimony must be against some interest of the husband to be 
affected by th£ decree, and that no such interest could be so affected 
here. The argument is that the decree asked for neither impairs any 
right of the husband nor enlarges any power of the wife, and, there- 
fore, cannot affect any interest of the husband. This is so, she con- 
tends, because under the act of 1855 her right to transact business as 
feme sole trader springs immediately from the fact of desertion or 
neglect, and not from this proceeding, the function of which is merely 
for the assurance of those who might have occasion to deal with her, 
so that they "may with certainty and safety transact business" with 
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}\er. This argument would have a good deal of weight were it not for 
the definitive character of the decree as evidence of the wife's right 
to dispose of her separate real estate. To that extent th husband's 
interests is affected by it. As evidence of her power to dispose of her 
estate thereafter by deed or will, free and clear of his curtesy the de- 
cree is conclusive. If in the absence of such decree ejectment were 
brought by her grantee to dispossess her husband from lands which 
she had conveyed as her separate property without joinder of the hus- 
band she would be clearly incompetent as a witness for plaintiff to 
prove her right under the act of 1855 to convey in that way, and that 
question would be open to controversy. The decree once made would 
strip him of the right to contest the plaintiff's case on that ground by 
putting it beyond controversy. Viewed in this light the wife's testi- 
mony in a proceeding of this kind may well be against an interest of 
the husband, and the argument to the contrary is believed to be un- 
tenable. 

While the husband was sworn on his own behalf without objec- 
tion it is deemed proper to strike out the testimony of both husband 
and wife, and it is so ordered. The balance of the testimony being 
sufficient to sustain the petition the application is refused and the pro- 
ceedmgs are dismissed at the cost of the petitioner. The several re- 
quests of law on both sides are refused. 



The vacation of a portion of a street, whereby a person's right of 
ingress and egress from one direction is cut off, leaving his property 
fronting on a cul-de-sac, or blind alley, is held, in Vanderburgh vs. 
Minneapolis (Minn.) 6 L. R. A. (N. S.) 741, to inflict on him an in- 
jury special and peculiar to his property, and not common to the pub- 
lic at large, and to entitle him to compensation, under the constitutional 
proviison foribdding the taking or damaging of private property for 
a public use without compensation. 



That an agreement for an exclusive agency for a certain class of 
goods is illegal under a statute prohibiting contracts in restraint of 
trade is held, in Packard vs. Byrd (S. C.) 6 L. R. A. (N. S.) 547, not 
to prevent a recovery for a bill of goods sold under it. 
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In the Court of Common Pleas of Lackawanna County. No. 1257, 
September Tertn, 1904. 

EXCEPTIONS TO REPORT OF REFEREE.. 

Porter Bros. v$. The City of Scranton. 

The plaintiffs undertook to recover damages to their business for an indefi- 
nite time, because of the construction of a viaduct by the defendant in 
front of plaintiffs' property. 

Held: That the profit, in any branch of manufacturers, must mainly depend 
upon the amount of capital invested, the number of workmen employed, 
and the extent of the business carried on; but it would be plainly unjust 
to put it in the power of the plaintiff, by an increase of all these, to an 
amount beyond what the demand for the manufactured article would 
Justify, to charge the deftndant, in the same proportion, for the injury 
sustained by the impeding of his works in his business thus extended, 
as for a loss in his ordinary mode of carrying it on; that would make 
the defendant an insurer of ordinary profits in a new state of the busi- 
ness; pushed to a morbid exent, and would put it in the power of the 
plaintiff to increase the damage to any extent he might think proper. 

The jury are to value the injury to the property, with reference to the person 
of the owner, or the actual state of his business; and in doing that, 
the only safe rule is, to inquire what would the property, unaffected by 
the obstruction, have sold for at the time the injury was committed? 
what would it have sold for as affected by the injury? the difference is 
the true measure of compensation. 

The court is correct in saying that the jury could not take into consideration 
any supposed loss to the plaintiffs, of profits in their business. Such 
an assessment would be purely speculative and the rule which justified 
it would lead to most ruinous results. 

REFEREE'S REPORT. 

To the Honorable, the Judges of Said Court: 

The Referee appointed by the Court to hear and determine this 
case pursuant to the Act of 1869 and its supplements, submits the fol- 
lowing report : 

Pursuant to notice to counsel the Referee met the counsel for the 
respective parties and witnesses at the office of the Referee, 122 Wy- 
oming avenue, on November 15, 1906, and adjourned to November 
28th, and' on that day and the 30th of November, 1906, heard the 
proofs and allegations and submits herewith the notes of testimony 
and evidence taken before him. 

At the close of the. plaintiffs' evidence defendant's counsel moved 
for judgment on the ground that the plaintiffs had shown no cause of 
action. 

From the evidence of the plaintiffs the Referee finds the follow- 
ing: 
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CONCLUSIONS OF FACT. 

First. — By an ordinance of the Select and Common Council of 
the City of Scranton, approved by the Mayor November 17, 1900, the 
city authorized the construction of ia viaduct on West Lackawanna 
avenue from Seventh street to Ninth street. The grade of the street 
was changed to conform to the viaduct plans, and' the grade then lo- 
cated was vacated. A copy of said ordinance is attached to the notes 
of testimony. 

Second. — Proceedings were instituted at No. 175, March Term, 
1903, and viewers appointed to assess the damages caused to the 
property owners by the change of grade of the street and the con- 
struction and erection of the viaduct. 

Third. — Porter Brothers owned a lot on the southely side of . 
Lackawanna avenue described as follows : Being a portion of lot No. 
21, in block 20, on J. Heerman's Map of South Hyde Park, beginning 
at a point in the building line of Lackawanna avenue fifty feet from 
the building line en the southerly corner of Seventh street and Lacka- 
wanna avenue ; thence at right angles with Lackawanna avenue across 
said lot No. 21 fifty feet to line of lot No. 20, said block; thence par- 
allel with Lackawanna avenue along the line between lots 21 and 20 
fifty feet to land of Luther Keller. 

Fourth. — Subsequently the city, or the parties authorized under 
the ordinance, constructed the viaduct in accordance with the ordinance 
and plans. The grade of the street was elevated above the grade of 
the lot eleven feet on one side of the lot fronting on Lackawanna ave- 
nue, and eight feet upon the other. 

Fifth — At the time of the construction t)f the viaduct and change 
of grade of the street, Porter Brothers were still the owners of the 
land and were engaged in the business of junk dealing, and had a 
building erected on the lot adapted to that business. 

Before the construction of the viaduct the grade of the street and 
the grade of the lot were practically the same, and wagons could be 
driven from the street into the building on -the lot in which the goods 
of the plaintiffs were stored. 

Sixth. — The plaintiffs appeared before the viewers and made 
claim for damages and obtained an award of four thousand five hun- 
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dred dollars. Afterwards by agreement judgment was entered in 
favor of them for four, thousand dollars, to No. 175 March Term, 1903. 

Seventh- — For a number of years the plaintiffs had used the prem- 
ises for their junk business, and according to the evidence made a profit 
of from one hundred and fifty to two hundred dollars a month. 

Eighth. — After the construction of the viaduct proper a railing 
was put upon it in front of the plaintiffs' property, but the railing 
was a part of the viaduct in accordance with the original plan. 

Ninth. — The change of grade rendered the premises unfit for the 
business of the plaintiffs, if not useless for that business; .at any rate 
it seriously affected its use for that purpose. 

DISCUSSION; 

The plaintiffs claim in this case to recover damages to their busi- 
ness for an indefinite time. Their counsel has pointed to no case which 
in my judgment sustains their claim, and I know of no authority, case « 
or text, in Pennsylvania allowing damages of such speculative char- 
acter. The objection to such liability is pointedly stated by Judge Gib- 
son: "It is evident, that the profit, in any branch of manufactures, 
must mainly depend on the amount of capital invested, the num- 
ber of workmen employed, and the extent of the business carried on ; 
but it would be plainly unjust, to put it in the power of the plaintiff, 
by an increase of all these, to an tmount beyond what the demand for 
the manufactured article would justify, to charge the defendant, in the 
same proportion* for the injury sustained by the impeding of his works 
in his business thus extended, as for a loss of his ordinary mode of car- 
rying it pn; that would make the defendant an insurer of ordinary 
profits, in a new state of business, pushed to a morbid extent, and 
wo'yld put it in the power of the plaintiff to increase the damages to 
any extent he might thinly proper. * * * The jury are to value 
the injury to the property, without reference to the person of the 
owner, or the actual state of his business ; and in doing that the only 
safe rule is, to inquire what would the property, unaffected by the ob- 
struction, have sold for, at the time the injury was committed? What 
would it have sold for, as affected by the injury? The difference is 
the true measure of compensation. 
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Schuylkill Navigation Co. vs. Thoburn, 7 S. & R. 421. 

Judge Clark said : "The use to which the property has been or 
may be applied is proper for the consideration of the jury, in the esti- 
mate of its value, its adaption for any particular purpose may en- 
hance its market value, but the court was certainly correct in saying 
that the jury could not take into consideration any. supposed loss to the 
plaintiff, of profits in his business. Such an assessment would be pure- 
ly speculative, and a rule which justified it would lead to most ruin- 
ous results." 

P. & W. Railroad Company vs. Patterson, 107 ?a. 464. 

Counsel for plaintiffs stated that in the condemnation proceed- 
ings they obtained judgment only for injury to the land. They claim 
in this case is based entirely on the injury to their business, and their 
counsel cited some dicta in cases where for taking personal property 
an action of trespass independent of condemnation proceedings might 
be allowed. Had personal property been taken, undoubtedly the city 
would be liable in an action of trespass for the value, but I am clearly 
of the opinion that the city is not liable for an indirect injury to busi- 
ness caused by no negligence and which arises from the construction 
of a municipal improvement sis authorized by statute. 

Before the adoption of the constitution of 1874 a city was not 
liable in damages for changing the grade of a street, to an abutting 
property owner, because it was the taking and not the injury for which 
the Act of Assembly gave a right of action. The new constitution, it 
has been decided, made no change in the character of the property 
injured. 

O'Connor vs. Pittsburg, 18 Pa. 187. 

Judge Greene said: "The new constitution m^de no change in 
the character of the property for which damages could be recovered. 
It merely enlarged the right of recovery from taking, to injury or tak- 
ing. It was the taking of land only, that could be recovered from un- 
der the Act of 1840 and upto the time of the constitution of 1.874, and 
after that, it was the injuring or destroying, as well as the taking, 
that was to be compensated. But recovery for taking personal prop- 
erty unless it was as materials used in construction, was not recog- 
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nized or provided for, by proceedings of condemnation, either before 
or after the constitution of 1874." And then the judge continues after 
discussing the cases, to consider the question directly involved in this 
case : "The question whether or not the plaintiff's business, with the 
stock of goods on hand, could be carried on at a greater or less profit 
at some other place than on these premises is altogether speculative, 
remote, imaginary and uncertain. No one can possibly have definite 
knowledge upon such an object. It would depend upon contingencies, 
events and methods which are incapable of statement, appreciation or 
knowledge. What one man might do at a profit, another might do at 
a loss. What this plaintiff might be able to do with his stock at an- 
other building, neither he nor any one else could possibly know. 
* * * It is enough to say that such contingencies are too uncertain 
and too remote to be tolerated as a source of proof upon which courts 
and juries could act with any safety." 

Becker vs. Phila. & Reading R. R., 177 Pa. 260. 
The plaintiffs. appeared before the viewers and obtained an award 
and afterwards entered judgment by agreement. In these proceedings; 
they were entitled to judgment for all damages occasioned to the prop- 
erty, and the viewers could take into consideration the use of the 
premises for the business carried on upon them at that time, and the 
value might in this way be enhanced. At any rate, such use could be 
put in evidence for the purpose of obtaining the actual value before 
and after the construction of the viaduct. I know of no other element 
of damage involving the value or injury to business that may be con- 
sidered. 

CONCLUSIONS OF LAW. 
First. — The plaintiffs in this case have no cause of action. 
Second. — The motion of defendant's counsel is allowed, and the 
Prothonotary is directed to enter judgment in favor of the .defendant. 
All of which is respectfully submitted. 

S. B. PRICE, Referee. 
Messrs. Vosburg & Dawson, for plain.tiffs. 
Mr. D. J. Davis, City Solicitor, for defendant. 
Opinion by Newcomb, A. L. J., April 29, 1907. 
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There is only one question in this case and the referee has cor- 
rectly disposed of it 

It appears that the City of Scranton in the construction of the 
viaduct on* West Lackawanna avenue elevated the grade of the iavenue 
in front of plaintiffs' property from eight to eleven feet ■ Viewers 
^ere appointed and the plaintiffs were awarded $4,500 damages. Af- 
terwards, by agreement, judgment was entered in favor of the plain- 
tiffs for $4,000. At the time of the construction of the viaduct and 
the change of grade of the street the plaintiffs were engaged in the 
junk business and the building erected on their land was adapted for 
that business. The referee has found that the change of grade ren- 
dered the premises unfit, if not useless, for the business of the plain- 
tiffs ; at least it seriously affected its use for that purpose. Plaintiffs 
in the present action seek to recover for loss of profits, the evidence 
being that the profits were from $150 to $200 a month. None of the 
personal property was taken, injured or destroyed. 

The authorities cited by the referee sustain his cbnclusion. We 
need not go over them again. 

Now, April 29, 1907, the exceptions to the report of the referee 
are overruled and we direct judgment to be entered in accordance with 
the recommendation of the referee. 



The mere fact that one in securing the exchange by a bank of tiie 
note of a third person for his own is in such desperate circumstances 
that he can have no reasonable anticipation or hope of ever being able 
to pay his note is held, in German Nat Bank vs. Princeton State Bank 
(WKis.) 6 L. R. A. (N. S.) 556, not to be sufficient to vitiate the 
transaction and entitle the bank to a return of the note, if he has not 
formed anp intention not to pay. 



The occupant of property is held, in Dahlin vs. Wash (Mass.) 6 
L. R. A. (N. S.) 615, to owe no duty to pedestrians to keep the side- 
walk free from 'ice and snow coming thereon from natural causes, or 
to guard against accident by scattering ashes or using other like pre- 
cautions, whether or not any public duty is imposed upon him by mu: 
nicipal ordinances. 
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A covenant by the purchaser of the water rights upon a parcel of 
land, with the vendor, who is the owner of an adjacent lot, to carry 
and convey sufficient water to the residence of the covenantee for the 
ample use and accommodation of such residence and its occupants, is 
held in Atlanta, K. & N. R. Co. vs. McKinney (Ga.) 6 L. R. A. 
(N. S.) 436, to run with the land, and to bind the successor in title 
of the covenantor. 



Where the attempt to create a new county out of a portion of the 
territory of an existing county results in the organization of a de facto 
corporation, which is subsequently dissolved in proceedings brought 
for that purpose, the original county is held, in George D. Barnard & 
Co. vs. Polk County Commissioners (Minn.) 6 L. R. A. (N. S.) 791, 
not to be liable for debts contracted by the de facto corporation during 
its existence. 



A grantee who, in dealing with a grantor unable to read, deliber- 
tely alters the terms of the agreement, and, when prepared, begins to 
do so but desists on the plea of lack of time, and secures the signature 
upon his assurance that the deed' correctly expresses the agreement, 
is held in Griffin vs. Roanoke R. & L. Co. <N. C.) 6 L. R. A. (N. S.) 
463, not to be able to escape liability for his fraud by pleading the 
negligence of the grantor. 



After the removal to the Federal Court of an action in which jur- 
isdiction was secured by an attachment of real estate, it is held, in 
Coffin vs. Harris (N. C.) 6 L. R. A. (N. S.) 624, that the state court 
has no jurisdiction to protect the interests of the attaching creditor 
against trespassers, and therefore he must resort to the Federal Court 
for protection. 



A contract between the proprietors of the only two first-class ho- 
tels in the place to close one for a money consideration to be paid by 
the proprietor of the other, in order to give the latter a monopoly of 
the business, is held, in Clemmons vs. Meadows (Ky.) 6 L. R. A. (N. 
S.) 847, to be contrary to public policy and void. 
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In the Court of Common Picas of Lackawanna County. No. i, March 

Term, 1907. 

IN EQUITY. 

Scranton Gas & Water Co. vs. the Delaivare, Lackawanna & Western 

Railroad Co. 

The test whether property of a corpor-ation is held for public use so that it 
cannot be appropriated by another corporation under the right ,of emi- N 
nent domain, without express or necessarily implied legislative authori-' 
ty is the inquiry whether or not a public trust is imposed upon the 
property; whether the public has a legaiTight to the use which cannot 
be gainsaid or withdrawn at the owner's pleasure. 

The test of a corporation's right to take lands for its corporate uses is whether 
they have been dedicated to or are necessary to the corporation's pres- 
ent or future public uses. 

It has been held that the amount of land that may be taken under the Act of 
March, 1869, P. L. 12, is limited only by the necessities of the corpora- 
tion. 

The right to appropriate additional land on which to deposit waste dirt is a 
clear and manifest right. No general rule can be laid down looking to 
the limitation of the right of the railroad to traverse a water shed sup- 
plying water for domestic consumption. 

Messrs. J. H. Torrey and O'Brien and Martin, for plaintiff 

Messrs. Willard, Warren & Knapp, for defendant. 

Opinion by Newcomb, A. L. J., June 1907. 

The plaintiff by its bill seeks to restrain the defendant from locat- 
ing and constructing a section of its railroad upon the several specific 
parcels of land mentioned in the bill and described in corresponding 
proceedings by defendant to condemn the land under the right of 
eminent domain. 

From the pleadings, evidence, arguments of counsel and a per- 
sonal inspection of the parcels immediately in controversy as well as 
the somewhat extensive lands forming the watershed drawn in ques- 
tion I find the following 

CONCLUSIONS OF FACT: 

First. The Scranton Gas & Water Company was incorporated by 
statute approved March 16, 1854, P. L. 1856, 599, "with power to pro- 
vide, erect and maintain all works, machinery, fixtures and engines 
necessary or proper for making, raising and introducing into the vil- 
lage of Scranton, Luzerne County, a sufficient supply of gas and pure 
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water ; and for that purpose may provide, erect and maintain all proper 
buildings, cisterns and reservoirs for the reception of the gas and water 
to be introduced, and for this purpose they are authorized and em- 
powered by themselves, their agents, engineers and workmen to take 
water from any stream and with their tools, carts, wagons and horses 
to enter upon lands and enclosures, streets, lanes and alleys, roads, 
highways and bridges as may be necessary to occupy or to obtain nec- 
essary materials for the construction of the said works, and to occupy, 
ditch and lay pipes, and from time to time to repair the same ; and if 
any injury be done to private property the said company shall make 
compensation in the manner hereafter provided." 

Second. By a supplement approved April 26, 1854, P. L. 500, the 
provisions of the Act of 7th March, 1849, P- L. 135, and its supple- 
ments incorporating, etc., the Penns}lvania Coal Company, so far as 
relates to the appointment of viewers to assess damages for lands and 
materials taken, were extended to the Scranton Gas and Water Com- 
pany. 

Third. By a further supplement approved 21st March, 1861, P. 
L. 296, the powers and functions of the plaintiff company were so ex- 
tended as to include the township of Providence, borough of Provi- 
dence and the borough of Hyde Park in addition to the then borough 
of Scranton. These municipalities were afterwards united in forming 
the city of Scranton by an act of incorporation approved April 23, 
1866, P. L. 1034. 

m Fourth. On May 3, 1900, by paper filed with the Secretary of the 
Commonwealth the plaintiff signified its acceptance of the provisions 
of the constitution of 1873 an< i tne general corporation act of 29th 
April, 1874, P. L. 73, so far as concerns such corporations, and there- 
upon received Letters Patent accordingly. 

Fifth. Shortly after its incorporation the plaintiff began supply- 
ing water to the public in the territory covered by its charter and has 
continued so to do ever since. From 1854 to the present time the pop- 
ulation of the territory has been steadily increasing. According to the 
Federal census of 1900 it was at that time something more than 102,- 
000. 
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Sixth. The principal supply of water for this city is derived 
from the Roaring Brook and its tributaries. This stream rises on the 
westerly slope of the Pocono mountain and flowing in a somewhat 
northwesterly direction empties in the Lackawanna — a tributary of the 
Susquehanna — river at Scranton, at a distance of about twenty-two 
miles from its source. For a period of forty years or more the water 
of this brook has been supplied by the plaintiff to this city both for 
domestic consumption and manufacturing purposes. In exceptionally 
dry seasons the stream has fallen to a flow of about five millions gal- 
lons per day. 

Seventh. In 1879 the means of water supply was a reservoir 
on the brook about eighteen miles from its source known as No. 7 dam. 
This has a storage capacity of about 60 million gallons. At that time 
the daily consumption of water was about 5 million gallons, which was 
about what the system was then planned to supply. The consump- 
tion has steadily' increased until at this time it is about 32 million gal- 
lons daily. Of this volume 22 millions are drawn from Roaring Brook, 
and the balance from the Meadow Brook and Providence watersheds. 
The latter are small in area and the supply for them cannot be largely 
increased. 

Eighth. In order to adequately provide for the increasing de- 
mand additional storage reservoirs have from time to time been built 
by the water company on Roaring Brook and its tributaries and Nq. 7 
has consequently been used for several years past only as a distributing 
reservoir. In addition to that of No. 7 and of the Providence water- 
shed, the total storage capacity at present is 5405 million gallons, as 
follows: 

Lake Scranton . . % . 2,650 millions 

Elmhurst 1,300 millions 

Oak Run 420 millions 

Meadow Brook 400 millions 

Williams Bridge 400 millions 

Lake Henry 205 millions 

No. Five •. 30 millions 
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Of these the Elmhurst is next up stream from No. 7. Lake Scran- 
ton, Williams Bridge and No. 5 are on Meadow Brook which is not a 
tributary of Roaring Brook but the service is so constructed that it is 
interchangeable between Elmhurst and Lake Scranton so that for prac- 
tical purposes the two streams are treated as branches of one shed. 
Meadow Brook is so small that it is only practicable to fill Lake Scran- 
ton by a pipe line from the Elmhurst reservoir. 

Ninth. The population of Scranton is growing and there is rea- 
son to believe that its growth will continue for years to come, thus 
steadily increasing the daily consumption of water to some considerable 
though uncertain extent. It is not apparent that such increased de- 
mand can be supplied from any source outside the Roaring Brook shed 
or the headwaters of the Lehigh river, except at very large expense. 
The system of water supply has been constructed with some refer- 
ence to supplementing it, when necessary, from the head of the Lehigh 
river which has its source near that of Roaring Brook but on the op- 
posite side of the divide which makes the one tributary to the Dela- 
ware and the other to the Susquehanna river. With this in view the 
system was in 1895 equipped with a pumping station at Lehigh Sum- 
mit and a pipe line by which water can be taken from a dam on the 
river and discharged into the brook. The right of the water company 
to resort to the Lehigh has been litigated to some extent, with the re- 
sult that at present it is very much restricted, subject to further con- 
sideration if occasion requires. 

(See Lehigh C. & Nav. Co. vs. Scr. G. & W. Co., 6 D. R., 291.) 
This feature of the system, however, is not believed to be specially 
affected by the- proposed railroad improvements in controversy. The 
availability at least of that source of supply would not in my opin- 
ion be affected by the improvement. 

Tenth. The defendant is a corporation of this state chartered 
by several special statutes mentioned in their order in defendant's first 
request for conclusions of fact to which reference is made for more 
specific finding on the subject of its charter. It is undisputed, how- 
ever, that the defendant has all the rights, privileges and powers and 
is subject to the duties of railroad companies chartered under the 
general laws of the state. The main line of its road extends from 
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Great Bend, Susquehanna county, to the Delaware river, Northamp- 
ton county. This was built more than fifty years ago. From this city 
eastward to the headwaters of Roaring Brook at or near Lehigh Sum- 
mit the brook and railroad are in close proximity to each other as 
shown by reduced outline map hereto attached and made part of these 
findings for purposes of illustration. That summit is near Gouldsboro 
station and its distance from Scrantbn is about twenty miles. The 
road to that point is on an upward grade, and is characterized by nu- 
merous curves of five degrees. The controlling grade is about 70 feet 
to the mile. From a point known in the case both as "Hollister's" and 
also as "Beck's Crossing," the distance to the summit is about four and 
one-half miles on the present road and the total curvature is 473 de- 
grees. 

While parcels 1 and 2 of the land mentioned in the bill lying to 
the westward of Hollister's are affected by the proposed improvement 
hereafter described it is only the four and one-half mile section to the 
eastward of Hollister's that is seriously in question in the case. 

Eleventh. In connection with the addition of a third track now 
in progress between Scranton and Lehigh Summit it is defendant's 
purpose to change the alignment of the section of its road, and there- 
upon to abandon its present right of way between those points. At 
present the road is on the southerly side of the brook. The proposed 
alignment makes departure at Hollister's and, crossing the stream, 
generally follows the northerly side to the Summit at Lehigh where 
it returnes to the old line. At its greatest distance the departure is 
fully 2,500 feet. This is due to the great amount of curvature in the 
old line which is proposed to be replaced with a long tangent of about 
8,000 feet. While there is some curvature in the new line from the 
end of this tangent to Lehigh it is greatly reduced as compared with 
the corresponding sectiori of the old line. Such^ change would mate- 
rially straighten the road between the points in question. It would 
cross the Freytown branch from the north about midway of the long 
tangent and again, owing to the irregularity of the stream as it ap- 
proaches the Summit, it would cross and Vecross it, twice each way, as 
against one crossing at present which is over a tributary from the 
south. It is believed to be entirely practicable, however, and corn- 
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paratively inexpensive to eliminate two of the intermediate crossings 
by shifting the channel of the stream which is quite small at that point 
This is on tract including what is known in the* case as parcel No. 3, 
being at a fill at the easterly end of a considerable cut. In distance the 
proposed change of alignment would make a reduction of a little more 
than a half mile. There would be no individual curve greater than two 
degrees. In total curvature the reduction would be 323 degrees, leav- 
ing a total of 150 as against 473 degrees on the present line between 
the points of departure. In grade there would be a reduction of a trifle 
less than one-sixth of one per cent However in calculating train re- 
sistance one degree of curvature is considered the equivalent of 3-1000 
to 4-1000 of one per cent, of grade. The figure varies with different 
engineers. In safety of operation the matter of curvature is an import- 
ant factor. 

Twelfth. Both the existing right of way and the proposed rail- 
road line traverse the Roaring Brook watershed. There is no objec- 
tion, however, by the water company to the addition of a third track 
provided it is made to conform substantially to the present right of way 
so as to involve nothing more than the widening of the present .road 
bed. That is all that is to be done on parcels 1 and 2, west of Hollis- 
ter's. The obpection is, first, that the proposed location would occupy 
land intended to be used by the water company for storage reservoirs 
to meet future demands ; second, that during the period of construc- 
tion the presence of. gangs of workmen would be a special menace to 
the purity of its water supply; and, third, that during the* period of 
maintenance and operation of the road the repeated crossing of the 
stream would so multiply the avenues of infection as to largely increase 
the danger of pollution claimed to be inevitably connected with railroad 
transportation. . 

Thirteenth. The alleged danger of pollution during the period 
of construction is undisputed and is found to be a fact. But as be- 
tween the new alignment and the addition of a new track along the 
old line such danger is not found to differ appreciably in degree in the 
one case from the other. The same is found to be true with regard 
to the period of operation except so far as concerns the number of 
crossings. As to these the protection erf the water supply is believed 
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to be a matter of proper bridge construction. It is practicable to bridge 
the stream in such way that drainage from the bridges would be wholly 
diverted from the brook. So far as concerns the drainage of the right 
of way other than the bridges that would present no new problem as 
compared with existing conditions. Regarding the occupation by the 
new line of lands claimed by the water company to be intended for its 
use as reservoir sites it is found that the line would interfere with and 
prevent the location of a dam at what is called plaintiff's site "T," 
called on defendant's map site "3." This is about 800 feet eastward 
from Hollister's crossing. The ravine at that point is narrow and 
rocky. Emphasis is laid by plaintiff on these conditions as specially 
favorable to the construction of a dam. The breast at that point would 
probably not exceed 400 feet. The spillway, however, of the sug- 
gested dam would be 14 feet above the present track. If the present 
location of the railroad then should be adhered to and such dam con- 
structed it would necessitate a water tight retaining wall along the 
right of way. This would start at the height of 14 feet above grade 
at the breast and extend up the right of way 2,600 feet diminishing in 
height so that it would disappear at that distance. While, the new align- 
ment would make the location of the dam at that point impracticable 
it would still be practicable to locate a dam about 809 feet farther up 
the valley. This would be at a point where the surface is sand and 
gravel and would require a breast at least three times the length of 
the other but no retaining wall. This is site 4 as noted on defendant's 
' map and would have a capacity some 300 /'million gallons greater than 
site T. The latter would have a capacity of about 1,100 million gal- 
lons as against a capacity of 1,460 millions in site 4. 

Fourteenth. The defendant's road extends from New York to 
Buffalo and is double tracked throughout. It is one of the larger coal 
carrying roads and its coal trains are all started from Scran ton. West- 
ward it has a heavy upgrade from Scranton to Clark's Summit, a dis- 
tance of about seven miles, and because of the grade it has had for a 
few years past a third track to that point. Easterly for the same rea- 
son a third track has been built as far as Moscow, a trifle over six miles 
short of the Summit at Lehigh. Its coal as well as its general freight 
and passenger traffic has grown rapidly in recent years. At the present 
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ttmeits train movements amount to 160 per day, averaging one every 
nine minutes. With that growth the need of these additional tracks 
has grown proportionately. One of the three tracks is intended for 
coal and freight exclusively. While it cannot be said that there is an 
absolute necessity either to widen the present right of way for a third 
track or to straighten the old line by the proposed new alignment be- 
tween the points in question, it is true that the prompt, expeditions 
and safe transportation of defendant's present volume of traffic would 
be thereby greatly advanced. It is, therefore, found that in a com- 
mercial sense such alterations are necessary, and that such safety and 
expedition in handling its traffic would be best secured by the new 
alignment and location adopted by the railroad company as stated be- 
low. In the opinion .of its directors such necessity exists. 

Fifteenth. The improvement was projected by the president ot 
the company in 1905, and after various experimental surveys the cen-» 
ter line of the new alignment was marked by stakes on the ground 
and a map showing the location thus defined and recommended by 
the engineer was submitted by the president of the company's execu- 
tive committee by whom* it was adopted May 1, 1906. This appears bv 
the minutes of the committee meeting of that date, as follows : 

"The president presented plans and estimates of cost of building 
new third track and relocating -present main track between Moscow 
and Gouldsboro. On motion it was resolved that the change of align- 
ment proposed and recommended be hereby approved, and authority 
be given to let the necessary contracts for relocation and building of 
the line as recommended and the building of a third track from Mos- 
cow to Gouldsboro, the total estimated cost of which is about $485,443. 
Said change will eliminate 320 degrees curvature and shorten the 
main line 517-1000 of a mile." 

Sixteenth. This action was passed upon and approved by the 
board of manager? on May 31st following, as shown by the minutes of 
the board of that date, as follows : 

"The regular meeting of the board of managers of the company 
held at No. 26 Exchange Place, New York City, May 31, 1906. Pres- 
ent: Chairman, President, Maxwell, Baker, Workes, Pine, and Graves, 
managers. The minutes of the last regular meeting were read and 
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approved. The minutes of the executive committee at the meetings 
held May 1, 15, 22 and 29, were read and on mdtioh the actions of the 
committee were approved." 

Seventeenth. The map referred to in these minutes was identi- 
fied and it is found that the location there shown is, so far as con- 
cerns the center line, the same as that defined in the proceedings to 
condemn which are sought to be restrained. It is claimed by the water 
company that there is a substantial variance but it is not so found. In 
the notation used fof purposes of mathematical description there are 
• differences but these are due to the use of different survey stations on 
the same line in different instances. There is an attempt to take some 
land additional to the width required for tracks at either end of a "thor- 
ough" cut for "wasting" grounds. These were not defined on the map 
submitted to the company. This cut extends about 4,000 feet and is on 
parcel No. 3 covered by condemnation proceedings to No. 517 January 
term, 1907, hereafter refered to. The total acreage in that parcel sought 
to be taken is 55.34. Of this the wasting ground at the easterly end of 
the cut covers 7.26 and that at the westerly end 4.01 acres. These are 
in low places where there would necessarily be a fill. 

Eighteenth. The fact that defendant was taking steps to acquire 
the right of way in question was made known to Mr. Scranton, the 
president of the water company, in June, 1906. At that time he had 
more than one interview on the subject with either Mr. Ray or Mr. 
Carpenter, or both. Mr. Ray was defendant's division engineer who 
had made the surveys and staked the proposed route. Mr. Carpenter 
is the division real estate agent who was seeking to secure the r;ght 
of way by purchase. The identity of the center line was made known 
to the water company by the stakes on the ground and also by a blue 
print of the map referred to, which, at Mr. Scranton's request, was fur- 
nished him -at that time by Mr. Ray. This copy, which has remained in 
Mr. Scranton's possession ever since, correctly shows as well the old 
as the new alignment. 

Nineteenth. The request for the blue print was incidental to the 
negotiations of defendant with Mr. Scranton for the right of way over 
such of the lands how in question as were then owned by the water 
company. As to those, the right was offered in exchange for the can- 
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cellation of certain contracts for the water supply of certain of defend- 
ant's collieries. November 21, 1906, at an interview between the pres- 
idents pf the two companies this offer was refused. 

Twentieth. After that. the other lands now in controversy were 
acquired by the water company from the parties with whom defendant 
had been unable to agree and while the bonds required for condemna- 
tion were in transit or in process of execution or -service. The fact 
that the plaintiff took title to these lands with notice of defendant's 
location is further evidenced by the circumstance that by the deeds it 
took assignments of claims for damages arising from the location of 
the road. 

Learning of that change of title, defendant caused other bonds to 
be filed for the condemnation of these as the property of the water 
company. In all, therefore, there are twelve parcels specified in the 
bill. Bonds for six were filed in the Common Pleas December 27, 1906, 
five January 14th and one January 21st, 1907, as shown below. 

Twenty-first. Beginning with the most westerly and taking the 
pieces in successive order, designated by parcel numbers as they ap- 
pear in the bill and evidence, together with the number and term and 
date of filing the respective bonds and date of acquisition by the water 
company, they are as follows : 



reel. 


No. 


Term. 


Year. 


Bond filed. 


A 


icquin 


1 


Si5 


Jan. 


1907. 


Dec. 27, 1906. 




i895 


2 


5i6 


Jan. 


1907. 


Dec. 27, 1906. 




1898 


8 


10 


Mch. 


1907. 


Jan. 14, 1907, 


Dec. 


1906 


7 


11 


Mch. 


1907. 


Jan. 14, 1907. 


Dec. 


1906 


9 


9 


Mch. 


1907. 


Jan. 14, 1907. 


Dec 


1906 


10 


12 


Mch. 


1907. 


Jan. 14, 1907. 


Dec. 


1906 


12 


118 


Mch. 


1907. 


Jan. 21, 1907 


Dec. 


1906 


11 


8 


Mch. 


1907. 


Jan. 14, 1907. 


Dec. 


1906 


3 


517 


Jan. 


1907. 


Dec. 27, 1906. 




1897 


4 


5i8 


Jan. 


1907. 


Dec. 27, 1906. 




1897 


5 


519 


Jan. 


1907. 


Dec. 27, 1906. 




1897 


6 


520 


Jan. 


1907. 


Dec. 27, 1906. 




1897 
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It is not disputed that the petitions and bonds are sufficient in 
form and substance and that they were filed under appropriate orders 
of court after due and proper notice to the water company. 

Twenty-second. It thus appears that the parcels owned by the 
water company prior to the initial steps of the railroad company to 
appropriate the land are at the opposite ,ends of the ne walignment. 
They are 1 and 2 at one end and 3 to 6, inclusive, at the other. As 
already noted there is a mere widening of the existing road bed at I 
and 2 and that is not seriously objected to by the plaintiff. As to 4, 5 
and 6 the ground of objection is such as arises from the danger of pol- 
lution incidental to the construction and operation of a railroad through 
the drainage basin of a brook furnishing a water supply for domestic 
use. As to 3 the proposed right of way would fall within the flow lines 
of two possible reservoirs that could be had there, viz., "E" and "F." 
The same is true as to parcels 8, 7 and 9, and parcels 12. The first of 
these three would affect as already noted the'supposed site "T." Par- 
cel 11 adjoining 3 would injuriously affect a supposed site lor a dam 
called "E." 

Twenty-third. No action appears to have ever been taken by the 
directors of the water company to devote any of the lands in question 
to public use. Those on which parcels 1, 2, 3, 4, 5 and 6 are located 
are believed to have been bought by plaintiff for some purpose con- 
nected with the control of the watershed and with an indefinite view on 
part of Mr. Scranton to the possible location of reservoirs at some fu- 
ture time. Whether the intervening lands acquired last December 
were bought with the intention of ultimately locating reservoirs there 
is, under the circumstances, doubtful. The president who is the owner 
of ninety per cent", of the stock disclaims any definite intention at pres- 
ent but declares his purpose to locate one or more reservoirs there 
whenever the city shows that more storage is required. 

Twenty-fourth. The total watershed of Roaring Brook above 
Elmhurst is about 37 square miles. According to statistics accepted 
by hydraulic engineers a storage capacity of 4,500 million gallons would 
provide for the total yield. That is to say about one-half the total an- 
nual rainfall is considered lost by evaporation. Without evaporation 
the average annual yield could be estimated at about 9,000 millions. 
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Not more than one-half that total can be collected for use and storage. 
The present storage, on Roaring Brook above the distributing reservoir 
at No. 7 comprises Elmhurst, Oak Run and Lake Henry, or a total 
of about 2,000 millions. It is undisputed that the Freytown branch, 
which is the largest tributary and along which the plaintiff owns ex- 
tensive lands, presents very favorably conditions for the location and 
construction of a reservoir with a capacity of about 1,000 million gal- 
lons. Among those suggested in the evidence this is believed would be 
■ the least expensive construction. Moreover, it would be entirely prac- 
ticable to carry the dam in this instance to a height that would give a 
capacity of 2,000 niillions. • If that were planned to hold only 1,000 
millions it would be necessary in order to develop the storage to the full 
capacity of .the shed to provide for about. 1,500 millions more in addi- 
tion to the present capacity of 2,000 millions. 

•Plaintiff's site "T" would fall 400 millions short of that figure. 
Defendant's site "4" would go near enough to answer all purposes. If 
this should be adopted it would leave the supplementary supply from 
the' Lehigh to be considered. As it is impracticable to fill Lake Scran- 
ton otherwise than from Elmhurst reservoir that may be considered 
as available for storage of water either from Roaring Brook or the 
Lehigh as occasion requires. In addition to its capacity of 2,650 mil- 
lions another 1,000 million gallons could be provided for on the Frey- 
town branch and still another 500 to 600 millions at supposed site "No. 
4" by. raising the dams. In case of site "4" such additional capacity 
would probably require a retaining wall next to the railroad if one is 
built on the new alignment., But that is not impracticable. It is by that 
means the present road in protected from the Elmhurst reservoir where 
the flow line is fourteen feet above the tracks. The Lehigh can be 
pumped to either the Freytown or the main branch. 

Twenty-fifth. In view of the limited extent to which the water 
of the Lehigh can.be resorted to by the plaintiff the additional storage 
that can thus be secured is apparently adequate to the available supply. 
There are, however, other sites both above and below site "4" of smal- 
ler capacity. True, the natural capacity of those above, viz., "E" and 
"F," would be impaired by the new alignment, but giving full weight 
to that fact there appears to be no ground for the conclusion that the 
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proposed railroad improvement will seriously interfere with the 'con- 
struction of all such reservoirs as the water supply will warrant. 
Neither is there any overruling or controlling necessity for the location 
of a reservoir at some indefinite time in the future at site "T" in pref- 
erence to site "4" °f superior capacity. Hence the lands in question 
are not essential to the due performance of the water company's func- 
tions as required by its charter. 

CONCLUSIONS OF LAW. 

1. The plaintiff has the right and is in duty bound under its 
charter to furnish the people in the city of Scranton with an adequate 
supply of pure water so far as it is possible to do so and for this pur- 
pose has the right and power to appropriate lands and streams as 
are necessary. 

2. The defendant, by virtue of its charter, has the right to 
straighten, widen and otherwise improve the portion of its road in ques- 
tion under the provisions of the Act of 17th March, 1869, P. L. 12, 
and for that purpose it may enter upon, take and appropriate, in ac- 
cordance with the terms of the act, such lands as are required not al- 
ready appropriated to a public use. 

3. While the plaintiff as a public service corporation has the 
right of eminent domain the mere fact that it owned parcels 1 to 6, 
inclusive, did not of itself operate as a dedication of them to a public 
use. In the absence of any corporate act of appropriation, as well as 
of any physical use other than the mere control of these lands as part 
of an extensive watershed, or of any apparent necessity for their 
future use in order to carry out its charter purposes, there was nothing 
at the time of defendant's location to give them the character of public 
property so as to exempt them from apporpriation by defendant for its 
righf ot way. 

4. In causing the ascertainment and location of the center line 
by surveys and stakes on the ground together with the adoption there- 
of by the directors as stated in the 15th and 16th conclusions of fact, 
due, legal and formal action was taken by defendant to appropriate 
the lands in question in the exercise of its right, under the Act of 
March 17, 1869, P. L. 12, to straighten, widen and otherwise improve 
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its road, provided the same is necessary. Of that necessity the direc- 
tors of the railroad company are the judges. That they adjudged this 
improvement to be necessary the proceedings referred to are sufficient 
evidence. 

5. As to parcels 7 to 12, inclusive, not owned by plaintiff at the 
time of defendant's location the steps so taken were effective as against 
the plaintiff to vest the right of way in the railroad company on the 
date of filial action by its directors, to wit, May 31, 1906. 

6. As to the other six parcels the right vested upon the approval 
and filing of the respective bonds to secure compensation ; with the pos- 
sible exception of so much of parcel 3 as is wanted for wasting grounds. 
These areas not having been described in the map upon which the di- 
rectors took action there is some doubt as to whether defendant is as 
yet prepared to enter upon them. 

7. The injunction prayed for is warranted and should be refused. 
In the construction of the proposed road, however, the plaintiff is en- 
titled to have every proper precaution that may guard against the pol- 
lution of its water supply strictly observed. The bill should, there- 
fore, be retained in order that the due observance of such precaution 
may be enforced upon cause being shown. 

8. The costs should be paid by the plaintiff. 

Let a decree nisi be entered in accordance herewith, notice to be 
given tl}e parties or their respective solicitors and exceptions, if any, 
filed sec. reg. 

The requests of the parties for conclusions so far as not covered 
by the foregoing are disposed of as follows : 

Plaintiff's Requests for Findings of Fact. 

1 6th. That the growth of the city of Scranton indicates that the 
town is going to exact from ten to fifteen million gallons of water more 
per day in a very few years. 

Answer : This is possible but cannot be affirmed as a fact. 

17th. That any increased demand for pure water in the city of 
Scranton must be provided from the watershed of the Roaring Brook. 
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Answer : This is true so far as the brook can supply the demand. 

23. Immediately after the purchase of these lands the plaintiff 
company in each instance and as each purchase was made, removed all 
the buildings from the same, and all tenants therefrom, and cleaned 
the places by removing all possible sources of contamination to the 
water supply, and have used care for the purpose of preserving and 
protecting the water coming from that watershed. 

Answer: To the full extent and import of this request it can- 
not be so found. 

24th. In addition to the purpose of preserving and cleaning and 
protecting the watershed in the purchase of the lands aforesaid, the 
Gas and Water Company intended to locate and build upon the lands 
several additional storage reservoirs to meet the demands of the City 
of Scranton as the consumption of water in the City of Scranton 
should demand a greater source of supply. 

Answer : In an indefinite way the president, who is the principal 
owner, has such prospect in mind. In no other sense can the fact be 
found as requested. 

32d. The building of the new alignment will be a menace to the 
health of the people supplied, and the purity of the water furnised 
by the plaintiff company. 

Answer: Without precaution there would be such menace. So 
qualified the fact is found as requested. 

35th. That no effort was made to agree with the Scranton Gas 
and Water Company upon a sompensation for the lands proposed to 
be taken by the defendant company, except that part included in the 
plaintiff's bill known as parcels 3, 4, 5 and 6, as enumerated in the 
sixth paragraph of the bill, nor was any tender of security or com- 
pensation made by the defendant company to the plaintiff company, 
except parcals 3, 4; 5 and 6, as enumerated in the sixth paragraph of 
the plaintiff's bill. 

Answer: It is not so found. The approval of the bonds is 
believed to be decisive on the point. Aside from that there is evi- 
dence in the case to negative the request. 
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39th. That to supply an increased demand of ten million gallons 
of water per day the plaintiff company must provide storage reservoirs 
additional to those now erected with a capacity of at least five million 
gallons; and if the town demands an increased supply of fifteen mil- 
lion gallons per day the plaintiff company will be obliged to erect 
additional sorage reservoirs with a capacity of seventy-five hundred 
million gallons. 

Answer: It is so found, but it must be understood with refer- 
ence to the limited yield of water to be had from the shed as stated in 
the general findings. A storage capacity in excess of forty-five hundred 
millions for that shed would be useless, to say the least. It might 
prove worse than useless by promoting the loss through evaporation 
which increases as the reservoir surface is extended. 

40th. Beginning early in December, 1906, and continuing up to 
about February 9, 1907, an epidemic of typhoid fever was prevalent 
in the City of Scranton, in which something over 1,100 cases were 
reported. 

Answer: It is so found. 

41st. That this typhoid epidemic was prevalent in all parts of 
the city supplied by the Roaring " Brook water, and was caused by 
infection in the water, which had reached it from some accidental 
source. 

Answer : The epidemic was prevalent in the territory mentioned. 
It may have been caused by infected water, but under the evidence 
in this case it cannot be so affirmed. The only witness who was 
prepared to tell what, if any, evidence of infection was found upon 
testing the water for the presence of typhoid bacilli, declined for official 
reasons to do so. . In the absence of evidence to show upon what he 
founded his opinion the mere expression of such opinion cannot be 
made the basis of a judicial finding. 

43d. That for several years the plaintiff company and its engi- 
neers have been exploring the Roaring Brook and the topography of 
the watershed in quest of desirable reservoir sites, and had long ago 
settled on the sites mentioned by the plaintiff company as "Dam Site 
T," and by the defendant company as "Dam Site 3," as the most 
available and desirable location for reservoir on that stream. 
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Answer : Refused. 

43. That there is no evidence of any corporate intention of the 
defendant company to abandon the old line of railroad upon the 
building of the proposed new alignment, and should it not be aban- 
doned the danger of pollution to the stream would be practically 
doubled. 

Answer : Refused. 

45th. That this danger during the construction period comes 
partly from ordinary pollutions and partly from actual infections due 
to the fact that among such gangs of laborers there are often transient 
workers who are apt to include among their number walking typhoid 
cases, incipient cases of diphtheria and diarrheal cases and cases which 
are called gastro-enteritis. 

Answer: It is so found. 

46th. That the danger during the period of maintenance, opera- 
tion and repair comes from the practice of letting excreta go from 
drains wherever it happens to fall from the closets of passenger cars, 
and whereas, in the proposed new line the railroad crosses the stream 
and reservoir and runs elsewhere close to it, and this danger is greatly 
increased because travelers not infrequently include among their num- 
ber persons who are walking typhoids, incipient diphtheria and diar- 
rheal cases and tuberculosis. 

Answer: If it is assumed that reservoirs sufficient for all pur- 
poses cannot be located where they will not be crossed by the railroad 
then it is so found. But such necessity does not exist, and, therefore, 
as compared with the present line the danger need not be increased. 

47th. That during the period of operation, maintenance and 
repair there is another danger from the crews of trains and repair 
gangs, track walkers, section hands and other employes, though quan- 
titavely perhaps not as large as from the passengers, though qualitative- 
ly worse. 

Answer : That is probably true and is so found. 

48th. That the polluting material from cattle cars, pig trains, 
poultry trains and cars carrying other animals constitute a further 
source of pollution, and may be ^source of infection. 
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Answer : This is also probably true and is so found. 

49th. Large storage reservoirs in a water supply like that for 
the City of Scranton are an absolute necessity, and when rightly 
operated tend to protect from pollution by furnishing effective purify- 
ing media. 

Answer: It is so found. 

50th. The natural process of purification in the storage reservoirs 
consist of the germicidal effect of light and sedimentation, the de- 
struction of microbes by their living enemies, their possible death from 
old age and various other factors at work to remove the infection. 

Answer: It is so found. 

52d. That the land which would be flowed by the reservoirs 
located at Dam Site "E" and Dam Site "F" as shown by the maps in 
the case was already dedicated to public use before any effort to 
appropriate them on the part of the defendant company, and such 
appropriation would interfere with the public use to which they had 
been appropriated by the plaintiff company. 

Answer : It is not so found. 

62A. The defendant company has straightened, widened and 
otherwise improved its line from Moscow westward to Scranton and 
in that improved line has left sharper curves than npw exist on the 
old alignment between Beck's Mill and Lehigh. 

Answer: This is refused as immaterial. 

63d. The old alignment between Beck's Mill and Lehigh can be 
widened and the present curvature reduced without interfering with 
any of the contemplated reservoirs of the plaintiff company. 

Answer : It is possible to improve the line to some extent in the 
way here suggested without seriously interfering with the assumed 
reservoir sites. In this sense the fact is found as requested. 

Defendant's Requests for Finding of Facts. 

1. The defendant is a corporation of the State of Pennsylvania, 
first incorporated by a special act of assembly, approved April 7, 1832 
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(P. L. 321), under the name of the LignettVGap Railroad Company, 
with authority to construct a railroad "from a point in Cobb's Gap, 
where an intersection or connection can be conveniently formed with 
the Susquehanna and Dalaware Canal or Railroad in Luzerne County, 
to a point on the New York State line, in Susquehanna County, pass- 
ing through the coal region on the Lackawanna and Ligett's Gap. v By 
the subsequent special act of April 7, 1849 ( p - L. 1851, p'. 757) a 
corporation entitled the Delaware and Cobb's Gap Railroad Company 
was incorporated, with authority to build a railroad "beginning, at the 
river Delaware at or near the Delaware Water Gap and thence by such 
practicable route, with moderate grades as will in the opinion of the di- 
rectors of said company, most conduce to the public interest and ter- 
minate at or near Cobb's Gap, in the County of Luzerne or Wayne." 
By act of April 14, 185 1 (P. L. 629) the name of the Ligett's Gap Rail- 
road Company was changed to the. * Lackawanna and Western Rail- 
wanna & Western Railroad Company and the Delaware and Cobb's 
Gap Railroad Company were consolidated under the name of the Del- 
aware, Lackawanna and Western Railroad Company. 
Answer: It is so found. 

DISCUSSION. 

According to my conception of the case the controlling facts lie 
in a small compass. The findings are perhaps much more volumnious 
than need be, but the effort has been to so cover the whole ground of 
controversy that the case may be reviewed in all its possible aspects. 
Neither the facts nor the law applicable thereto present any new or 
difficult question unless the case has been misapprehended. Both 
parties have the power of eminent domain. and the right to appropriate 
land to a public use. Each has the right in the exercise of that power 
to provide not only for its present but also for both its future needs. 
The contest arises over a supposed conflict in the assertion of that right. 
In the analysis the decisive question resolves itself in principle to one 
of priority of appropriation. To my mind all other questions appear 
to be subordinate to that. The right of the railroad company is derived 
from the act of March 17, 1869, P- L. 12. The argument is made 
that no competent act of appropriation under that statute is proven. 
This argument is based on two circumstances: First, that the word 
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"relocation" as used in the resolution of the executive committee im- 
ports a change of location under the act of 1862 providing for a 
change of location in case of the proximity of coal and other ore veins. 
It is contended that there is at least such ambiguity of impression here 
that it cannot be effective under the act of 1869. In the second place 
it is claimed there was an attempted delegation of the powers of the 
directors in the premises to their executive committee which. makes 
the proceedings void. Both of these criticisms are believed to be with- 
out merit. Had there been any attempt to delegate the discretionary 
power of the directors there would have been no occasion for the 
board to pass upon and approve the acts of the committee. In sub- 
stance that was a recommendation that the improvement in question 
be made. When adopted without qualification the acts of the com- 
mettee were made those of the board and the minutes of the com- 
mittee then became the minutes and the evidence of the action of the 
board. The use of the word "relocate" was by no means inappropriate 
to the purpose of straightening the road. Necessarily in straightening 
and widening there would have to be some change of location. Both 
the widening there would have to be some change of location. Both 
purposes appear. For both would be accomplished in building a 
"third track," reducing the distance "517.1000 of a mile" and taking 
out "323 degrees of curvature," as stated in the resolution. No reason 
has been suggested nor authority cited for the proposition that the 
board of directors could not through its executive committee direct 
the engineer to explore and make preliminary surveys for the im- 
provement. It is quite immaterial whether that is directed by the 
president or a committee of the directors. If the survey is made at 
the instance of either and the route reported is adopted by the board the 
authority to direct the engineer in the matter will, as between the par- 
ties to this suit, be conclusively presumed. The committee did not as- 
sume to bind the company. The board of directors exercised for them- 
selves their own discrecretion in that particular when they adopted 
the recommendation of the committee to whom nothing more than an 
executive function had been delegated. 

That the act of 1869 warrants such irriproveneht is no longer open 
to question, even through the road diverges from the original location. 
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Dryen vs. R. R., 203 Pa. 316. 

Bigler vs. Canal Co., 177 Pa. 28. 

Tissue vs. R. R. Co., 12 D. R. 175. 

The relocation for the purpose of improving the road under. this 
act "whenever in the opinion of the board of directors the same may 
be necessary to secure the safety of persons and property and increase 
the facilities and capacity for transportation of traffic thereon"' is a 
question for the directors subject to review by the courts within some T 
what narrow limits. 

Bigler vs. Canal Co., supra. , 

Undoubtedly if it appeared that the railroad company was pro- 
ceeding in bad faith, that it was seeking the accomplishment of some 
ulterior purpose not contemplated by the statute, that its action was 
arbitrary and involved an unnecessary injury to private property, or 
that it was Sin attempt to take property already appropriated to a 
public use or that was essential to the charter rights of another public 
corporation, the court would have jurisdiction to interfere. In this 
instance neither of these facts is declared. 

In its final analysis the question reduces itself into an inquiry as to 
the status of the lands upon which are located parcels 1 and 3 at one 
end of the new line and 3, 4, 5 and 6 at the other. For as to the other 
the plaintiff was a stranger at the time of location which was, as to it, 
complete when the route reported was adopted on May 31, 1906. Title 
to these was taken, therefore, with the right of way fully attached. 
This would have been the case even if brought without notice of the 
location, for title to the right of way passed to defendant on the date 
of adoption as against all persons except the then owners. 

W. & F. Ry. vs. Land Co., 54 Pa. 28. 

R. R. Co. vs. Com'th, 101 Pa. 192. 

Ry? Co. vs. R. R. Co., 159 Pa. 331. 

Johnston vs. Callary, 173 Pa. 129. 

Title to the first mentioned group had been in plaintiff for some 
years. If, as already noted, these were shown to be essential to its 
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business, a different question would be presented. . There is no claim 
that they have ever been appropriated to its use by any formal corporr 
ate action. Hence the inquiry narrows itself" down to the question 
whether in- character, situation, present or prospective use and relation 
to plaintiff's reservoirs, works and equipment they have acquired the 
status of public property. In the absence of any formal act of appro- 
priation and also of any actual use at this time it would seem that the 
burden is on the plaintiff to establish the present or future necessity 
for the lands for its corporate uses. So far as can be gathered from 
the evidence, aided by inspection of the premises, such necessity can- 
not be inferred. They must, therefore, be regarded as held in private 
ownership. 

The test of defendant's right to take these lands for its corpor- 
ate uses is whether they have been dedicated to or are necessary tothe 
water company's present or future public use. 

Mills on Em. Dom., Sec. 41. 

Or, it has been said: "The test whether property of a corpora- 
tion is hfld for a public use so that it cannot be appropriated by an- 
other corporation under the right of eminent domain, without express 
or necessarily implied legislative authority is the query whether or 
not a public trust is imposed upon the property, whether the public 
has a legal right to the use which cannot be gainsaid or withdrawn at 
the owner's pleasure." 

Market Co. vs. R. R. Co., 142 Pa. 580. 

These lands were manifestly held as a mere- incident to the busi- 
ness of the water company and it cannot be doubted that they could 
have been disposed of at any time at its pleasure without restraint. 
No sense of such restraint was felt by the president when the nego- 
tiations for the right of way were on. They were not at that time 
regarded by him as necessary to the proper discharge of the company's 
duties. It is difficult to conceive the existence of any necessity on the 
part of the water company, either present or future, for these parcels 
of which its president and chief owner would at that time be uncon- 
scious. 
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So far as concerns the areas called wasting grounds for the 
deposit of earth to be removed from the 4,000 feet of cut, the only 
question in my mind arises from the fact that those were not shown 
on the survey in the hands of the directors when the route wis adopted. 
It has been held, however, that the amount of land that may be taken 
under the act of 1869 is limited only by the necessities of the railroad 
company. 

Bryden vs. Ry. Co., 208 Pa. 316. 

Lodge et al. vs. R. R. Co., 8 Phila. 345. 

In the latter case it was said: "That the right to appropriate ad- 
ditional land on which to deposit waste earth is a clear and manifest 
right." 

The question, therefore, as it seems to me, is not as to the right 
to take those areas, but whether the taking was regular. It is be- 
lieved to fee unnecessary to decide the point as the contest was made on 
the board question of the right to take any, and this feature was 
noticed by the parties only incidentally. 

It only remains to consider the danger of water pollution that may 

arise from the construction of the road. In the absence of proper 
precaution that danger is conceded, and there is no disposition, to 
minimize its importance to the public. Yet it is hardly necessary to 
take time to say that no general rule can be laid down looking to the 
limitation of the right of a railroad to traverse a watershed supplying 
water for domestic consumption. It is possible that a case so excep- 
tional in character might arise that the interference of the courts would 
be warranted on grounds of that kind. Beyond that the most that 
can be said is that there is an undoubted jurisdiction in the courts to 
enforce such regulations as under the present state of knowledge on 
the subject are reasonably necessary to guard against dangerous pol- 
lution. To that end this bill will be retained. 



The unsupported deniel of the grantor, is held in Ford vs. Ford 
(App. D. C.) 6 L. R. A. (N. S.) 442, not to be sufficient to impeach 
a deed properly signed and acknowledged. 
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A contractor who fails to secure the architect's certificate of com- 
pletion, as required by hir contract, is held, in Bush vs. Jones (C. C. 
A. 3d C.) 6 L. R. A. (N. S.) 774, to be obliged; in order to recover by 
showing a substantial completion of the building, satisfactorily to es- 
tablish that the certificate was unreasonably withheld. 



The power of the legislature to confer upon the court jurisdic- 
tion to make a conclusive determination without inquiry as to the fact 
that a person who has been absent for more than seven years is dead, 
and proceed to distribute his property, is denied in Savings Bank vs. 
Weeks (Md.) 6 L. R. A. (N. S.) 690. 



The truth of articles published during a trial, tending to prejudice 
the public and members of the jury, and thereby influence the result, 
is held, in Hughes vs. Territory (Ariz.) 6 L. R. A. (N. S.) 572, to be 
no defense to a proceeding for contempt. 



•' Proof of the falling of a trolley pole from an electric car, when 
it stopped at a usual stopping place, upon a person standing there for 
the purpose of getting upon the car, is held, in Cincinnati Traction Co. 
vs. Holzenkamp (Ohio) 6 L. R. A. (N. S.) 800, to raise a presump- 
tion of negligence on the part of the traction company. 



One furnishing electricity for lighting purposes is held, in Phelan 
vs. Louisville Electric Light Co. (Ky.) 6 L. R. A. (N. S.) 459, not to 
be an insurer against injury to persons whose duties require them 
to be near the. wires, but to be required to exercise the highest care 
to prevent such injury. 



An unsatisfied judgment against the agent of an undisclosed prin- 
cipal is held, in Lindquist vs. Dickson (Minn.) 6 L. R. A. (N. S.) 
729, not to be a bar to an action against the undiscovered principal 
when discovered, if the plaintiff was. ignorant of the fact of agency 
when he prosecuted his action against the agent. 
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In the Court of Common Pleas of Ldckatwanna County. No. Sr Sep- 
tember Term, 1907. 

IN EQUITY. 

Rule to Show Cause Why a Preliminary Injunction Should Not Be 

Allowed. 

Henry Wilkins vs. William Kelly. 

A party wall is not required to be continuous or uninterrupted in length, or 
uniform in height. Although the first builder cannot recede upon the 
foundation of part of the wall, and carry it up within his own line oh 
that foundation, yet he may recede from the party wall foundation at 
any height, and build the upper part of the outer wall of his building 
upon his own ground, on a foundation wall within- his own line. He is 
not" bound to come out to the division line along the whole length of his 
building. If he chooses to get off the party wall foundation at any 
point, and carry his building further up on his own ground, he is not 
bound to build a wall on the division line up to the level of the top of 
his house. If he were, he would be required to build two walls, one for. 
for the support of his building, and the other a fence merely. 
The right of owners of contiguous lots to occupy each other's land by means 
of a party wall is founded a necessity and has been early recognized in 
the history of the Commonwealth. Following the demand of necessity, 
equitable principle of mutual benefit has been recognized, and is en- 
forced by the courts as far as possible. On account of the uncertainty 
of future contingencies, it is seldom that equal and exact benefit can 
be secured to each party concerned. . 

Mfr, D. J. Reedy, for plaintiff. 

Messrs. O'Brien & Martin for defendant. 

Opinion by Edwards, P. J., July 1, 1907. 

The controversy in this case relates to a party wall which the de 
fendant is about to erect between his lot of land and that of the plain- 
tiff. There is no dispute as to the facts. Our duty, threfore, is to ap- 
ply the law to the facts established by the evidence. While the present 
hearing is not a final one and we cannot now make a final decree, 
we shall, nevertheless, find the facts and the law with the same par- 
ticularity as if the case were before us on final hearing. 

FACTS. 

1. Plaintiff is the owner of a part of lot number 29, on Adams 
avenue, in the city of Scranton, said part of .lot being 40 feet in front 
an<d 90 feet in depth. Defendant owns the whole of the next lot, No, 
30; being 40 feet in< front and 150 feet, in depth. There is no question 
as to the location of the dividing line between the two lots. 
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2. Defendant is about to erect on his lot an apartment house, six 
stories high, covering the width of the lot in front. The total length 
of the building is about 82 feet along Pichel's lot, the next lot on' the 
other side of defendant's property. The building will start 10 feet 
from the fence line and this is the starting point of the party wall on 
each side. Defendant and Pichel have mutually agreed as to their 
party wall. The only reason for* mentioning the Pichel wall in this 
case is because it shows a continuous and unbroken wall the length of 
the entire building. On plaintiffs side the party wall extends 30 feet 
and 6 inches, the foundation occupying, iij^ inches of plaintiff's land, 
and the wall itself 9>y 2 inches, the whole wall being 17 inches. The 
party wall stops at the distance of 30 feet 6 inches as above stated, and 
the defendant's building is then continued on his own land at a dis- 
tance of 16 feet from the line of plaintiff's lot and parallel with the 
same. That is, there is *a wing of the building which will be that dis- 
tance away from plaintiff's line. In this way defendant complies with 
the requirements of the Act of 1903, P. L. no, providing for open 
spaces, or openings and area way in tenement houses erected in cities 
of the second class. 

3. Defendant proceeded in accordince with the directions of the 
Act of 1895, P- L. 139. He made his application to the bureau of 
building inspection. It is admitted that "the regularity of the notice of 
the building inspector and what he did under the act are not ques- 
tioned." Plaintiff did not appear on the ground pursuant to the notice 
given by the building inspector, nor did he interpose any objection 
other than the protest made through his attorney. The inspector after 
an inspection and a consideration of the case made his decision, and 
within the time specified in the Act of; Assembly he communicated his 
decision to the plaintiff in the following letter : 

"Dear Sir: I write to inform you that in accordance with the 
notice sent to you and the other parties interested, I inspected the site 
of the building proposed to be erected by Mr. William Kelly, on 
Adams avenue. By mutual agreement between Mr. Pichel and Mr. 
Kelly the party wall on their line will be built equally on the land of 
each. You forfeited your right to appeal by not appearing in person at 
the appointed time, but I have taken note of your appeal by your at- 
torney and wishing to be fair to you I have decided that one-half of a 
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17-inch wall could justly be built on your side of the line and the foun- 
dation wall would project three inches more, thus making the said 
foundation wall cover nj^ inches of your land, back a distance of 
about 31 feet from front of lot and the concrete footings- will extend 6 
inches more. This decision I believe to be just to you and is final so 
far as I am concerned. 

"Yours truly, 

"E. L. WALTER, 
"Superintendent Bureau of Building Inspection." 

4. The block in which the properties of the plaintiff and defend- 
ant are located, particularly on each side of Adams avenue, consists 
of dwelling houses, mostly two-story double houses. There is also a 
small brick and a wooden "flat" in the block. Plaintiff has a 
dwelling house on his lot with a space of five feet between it and de- 
fendant's line, except where the bay window projects out about a foot. 

CONCLUSION OF LAW. 

The only formal conclusion of law we make is that the plaintiff is 
not .entitled to a preliminary injunction and that the rule in this case 
should be discharged. 

DISCUSSION. 

Plaintiff's counsel invokes for the benefit of his client the protec- 
tion of various sections of the constitution. He claims that the judi- 
cial power of the Commonwealth is vested in the courts, and, there- 
fore, that a building inspector cannot appropriate the plaintiff's land 
by any "decision'' which under the Act of 1895 1S made "final and con- 
clusive." "No man shall be deprived of his property without due pro- 
cess of law," which Implies a day and remedy in court. The answer to 
plaintiffs' propositions is to be found in Heron vs. Houston, 217 Pa. 1, 
where Mr. Justice Stewart uses the following language : 

"It is too late at this day to question abstractly the right of the 
legislature to confer upon municipalities the power of regulating party 
\yalls. Never since we have been a state have we been without legisla- 
tion of this kind; and every enactment on the subject has contained the 
fundamental feature here challenged — constitutional warrant for the ap- 
propriation, under municipal regulation, by one of two adjoining lot 
owners of a certain portion of the other's land, for the construction of 
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a party wall for their common enjoyment and use. This legislation has 
not only been acquiesced in and acted upon until it has become a set- 
tled rule of property, which it would be most dangerous to public in- 
terest to disturb, but its constitutionality has been recognized by ju- 
dicial authority in unmistakable terms. 'There can be no available ob- 
jection/ is the language of the court in Evans & Watson vs. Jayne, 23 
Pa. 34, 'to the principle upon which our laws as to party walls is based. 
. The principle is no invasion of the absolute right of 'prop- 
erty, for that absolute involves a relative, in that it implies the right 
of each adjoiner, as against the other, to insist on a separation by a 
boundary more substantial than a mathematical line.' The principle upon 
which these enactments rest is the general police power of the state. 
While it must be admitted that they are to a certain extent an inter- 
ference with that exclusive enjoyment ordinarily incident to owner- 
ship of land, and are therefore to be strictly construed : Hoffshotf vs. 
Voight, 146 Pa. 632; yet our adjudication under them are but so 
many repeated recognitions of their correspondence with,constitutional 
limitations." 

As we ^understand the matter, the main objection of the plaintiff 
to the defendant's proposed party wall is, that it is not such a party 
wall as secures to the plaintiff a substantially corresponding benefit. 
The plaintiff's lot is 90 feet in depth, and he claims that a wall only 
30 feet long will be of little value to him in the future. It lacks the 
fundamental element which justifies party wall legislation, viz., mutual 
benefit. This is the real ground on which one man's land can be taken 
from him and .given to another — the ground of mutual benefit. If in 
the course of time business buildings should be built on Adams ave- 
nue in the block where plaintiff's and defendant's properties are; or, 
if plaintiff should desire to build an apartment house on his lot with a 
continuous wall on defendant's side, a party wall thirty feet deep would 
be of little use for a store or for an apartment house. It is true, claims 
the plaintiff, that he, the plaintiff, would have the right to continue thf 
party wall along the full length of his lot if he should need such a 
wall, and that he could occupy a part of defendant's land for that 
purpose, -but the probability of securing compensation from the de- 
fendant for the half of the wall would be so very remote as to prac- 
tically destroy the idea of mutual benefit, the defendant having planned 
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to erect a substantial building on his lot in such a way as to preclude 
the possibility of using any wall built by the plaintiff under such con- 
ditions. In other words, says the plaintiff, the defendant proposes to 
buil a party wall to suit his own plans without regard for the interest 
of his neighbor. 

We have defined the plaintiff's contention as strongly as possible, 
so that the issue may be clearly understood. 

The right of owners of contiguous lots to occupy each other's 
lands by means of a party wall in founded in necessity and has been 
early recognized in the history of the Commonwealth. Following the 
demand of necessity, the equitable principle of mutual benefit has been 
recognized, and is enforced by. the courts as far as possible. On ac- 
count of the uncertainty of future contingencies, it is seldom that equal 
and exact benefit can be secured to each party concerned. The en- 
forcement of party wall legislation inevitably results, in serious incon- 
veniences in many instances. The owner of one lot does not want a 
party wall at all. He has a dwelling house. He expects to occupy it 
as long as he lives and his children will probably want to occupy it af- . 
ter him. He much prefers an open space to a party wall which may be 
six stories high. Nevertheless, some of his land may be fak^n by his 
neighbor for a party wall, and the only consolation he, or those who 
may come after him, have, is that payment will not be enforced until 
there arises a necessity for using the wall. Instances could be multi- 
plied, almost without end, showing inconveniences, and, what many 
may term injustice and unfairness, arising from the enforcement of 
party wall legislation. 

The argument for the plaintiff is more specious than sound. We 
are of the opinion that the defendant is well within his rights. His 
main building will be forty feet in front and thirty feet in depth. Then 
comes an open space, an area way. Then a wing which extends ta 
within sixteen feet of the line of plaintiff's lot, leaving this space of six- 
teen feet from the rear of the main building towards the rear of the 
defendant's lot, the plan contemplating the feasibility of adding one or 
more wings, if necessary. The law compels the defendant to leave 
twenty per cent, of the entire area of his lot for open spaces unob- 
structed by any overhanging structures. If we understand the plain- 
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tiff's contention correctly he admits that he would have no just cause 
of complaint if the defendant proposed to erect only the main part 
of the building — 40x30 feet. The main complaint is that the defendant 
has planned his building in such a way that if the plaintiff, at some 
future time, should desire to extend the party wall, the probability of 
contribution from the defendant is so remote as to create a present in- 
equality in the mutual benefit to which each party is entitled. It is not 
within the province of the law to determine future events and con- 
tingencies. It may be that the plaintiff, or others, may continue to 
occupy the dwelling house now on the lot for half a century and will 
have no use for any part of the wall ; or, it may be that the apartment 
house about to be erected will be a losing venture and that stores will 
takes it place, thus necessitating the continuation of the party wall in 
the manner contended for by the plaintiff; or, it may be that the 
plaintiff may build an apartment house on his lot and may find himself 
then in the same predicament as the defendant is now. All these 
things, and many more which are beyond conjecture, may happen. 
Under the circumstances, the legislature has enacted the best legisla- 
tion it could along general lines, and has provided an expert tribunal 
in cities of the second class where party wall controversies may be ad- 
judicated. While the enforcement of this legislation may produce in- 
equalities in some cases, it leads to substantial and equal justice in the 
vast majority of cases. 

Our attention has been called to several of the adjudicated cases 
in the appellate and other courts ; and in considering the facts disclosed 
in the reports of these cases, our views are strengthened as to. the va* 
riety of the inconveniences alleged as reasons or arguments against 
party wall legislation. We shall now refer to some of the cases, al- 
though they are not all specially applicable to the facts of the case at 
bar. 

Volmer's Appeal, 61 Pa. 118: A party wall (in Philadelphia) must 
be a solid wall without openings. If the windows are placed in it the 
wall is a nuisance. This case is important only because it contains a 
full and interesting history of party wall legislation in England and in 
Pennsylvania. 

Milne's Appeal, 81 J>a. 54 : Defendant in this case tried to take an 
unfair advantage of his neighbor by using his neighbor's lot for the 
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foundation but erecting the wall from the foundation upward on his 
own lot and placing windows in the wall. This he could not do. The 
wall was a party wall although on his own land. By such a scheme 
he could not defeat the purpose of party wall legislation, por could he 
deprive his neighbor of the mutual benefit contemplated by such legis- 
lation. Appeal of the Western National Bank, 102 Pa. 171, is to the 
same effect 

McCall vs. Barrie, 15 W. N. C, 23. This case came before the 
courts three times, in one form or another. The first time, it was heard 
on a motion for a preliminary injunction (14 W. N.C. 419; the second 
time, on bill and answer (15 W. N. C, 28) ; and the third time, on ap- 
peal to the Supreme Court (16 W. N. C, 95). The facts of this case 
are somewhat the same as those of the case at bar. We quote from 
Judge Arnold's statement of the facts : / 

"In the present case the defendant is erecting a building six 
stories high and one hundred and seventy-four feet deep. He has built 
a party wall the whole length of his building to the top of the first 
story or sixteen feet above the ground. At that height, and at in- 
tervals of forty and fifty feet, he has receded from the party wall at 
right angles therewith, to the depth of nine feet, and built upon foun- 
dations on his own ground; then parallel with the division line from 
twelve to twenty feet, and then again at right angles with the division 
line, yet keeping on his own foundations, out to the party wall, which 
he again carries up to the sixth story. There are three of these re- 
cesses or wells in his building. All of the wall built on the party wall 
foundation is solid without openings of any kind. The plaintiff objects 
to the gaps or uninclosed spaces in the wall and asks us to require the 
defendant to build a wall across them. ; that is to build a wall which he 
does not need, and will not use to support either his floors or roof. We 
have no authority to do so. The defendant has not violated any law 
in building the upper portions of the outer wall of his building on his 
own ground, and in declining to exercise his right to build a party wall 
the entire length and height of his building. His house is built 'on the 
ordinary Philadelphia plan of a front building the entire width of his 
lot, with parts of the back building within his line, twice repeated. In 
the business portions of the city where are many buildings like the de- 
fendant's, and no one has every charged that they are built in viola- 
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tion of the law. The plaintiff is suffering from the inconveniences 
and annoyances caused by the advances of business establishments 
upon private dwelling localities. We may sympathize with him, but we 
cannot relieve him. When he desires to build on his lot, he may fill up 
the spaces in the wall for the support of his building, but we cannot 
compel the defendant to do it for him." 

In his opinion Judge Arnold further says : 

"A party wall is not required to be continuous or uninterrupted 
in length, or uniform in height. Although the first builder cannot re- 
cede upon the foundation of part of the wall, and carry it up within 
his own line on that foundation, yet he may recede from the party wall 
foundation at any height, and build the upper part of the outer wall of 
his building upon his own ground, on a foundation wholly within his 
own line. He is not bound to come out to the division line along the 
whol$ length of his building. If he chooses to get off the party wall 
foundation at any point, and carry his building further up on his own 
ground, he is not bound to build a wall on the division line up to the 
level of the top of his house. If he were, he would be repuired to build 
two walls, one for the support of his building, and the other a fence 
merely." 

The Supreme Court in sustaining Judge Arnold says : 

"We fail to discover that the appellee has violated the statute re- 
lating to party walls. He built a party wall the whole length of his 
building to the height of sixteen feet above the ground. All the wall 
on the party wall foundation is solid. It has no opening. Where the 
appellee has receded from the party wall, he has done so for the dis- 
tance of nine feet and built on foundations on his own ground. This 
he had a lawful right to do. At present, the appellant has sustained 
no injury by reason of these recesses being left open. He may fill them 
up for the support of any building he erects on the party wall. Un- 
derthe admitted facts, the appellee cannot be compelled to fill them." 

The principle recognized in McCall's Appeal, supra, in our judg- 
ment, decides the case at bar in favor of the defendant. It is true that 
in the case cited there was a continuous wall to the height of sixteen 
feet and that the recesses or openings began above the first story ; but 
so has the defendant, in the present case, a continuous wall for thirty 
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feet, although the recess is from the base upward and not from the 
first story. To compel the defendant to continue the thirty-foot wall 
for a distance of eighty feet would practically be to compel him to build 
a stone or brick fence for the distance of fifty feet, which would be 
of no use to anybody and which the defendant would have no right to 
erect on a part of plaintiff's land. 

Under the law the rights of the plaintiff and defendant are recip- 
rocal and are N equally protected. If, at some time in the future, the 
plaintiff desires to continue the proposed party wall, even along the 
whole length of his lot, he will have the right to do so and to build the 
wall in part on defendant's land. It may be, as the plaintiff claims, 
that the defendant will not need to use such a wall ; but in the mean- 
time the plaintfff will be using a part of the plaintiff's land, which is 
not an insignificant item of compensation. The answer can be made, 
on the other hand, that the plaintiff may never use the party wall about 
to be erected by .the defendant, and, that the only compensation the lat- 
ter may receive ; .s the use of the plaintiff's land. Thus it appears to us 
that as far as law can accomplish it, the parties to this case are now 
or prosjiectivly on an equal basis and that the plaintiff has no just 
ground of complaint. 

For the foregoing reasons the rule to show cause why a prelim- 
inary injunction should not be granted in this case is discharged and & 
preliminary injunction refused. 



The right to set up the breach of a contract in defense of an ac- 
tion* upon an account stated, for money .earned under it, is sustained 
in Gutshall vs. Cooper (Colo.) 6 X. R. A, (N. S.) 820. 



The right to an injunction to prevent the garnishment of a labor- 
er's wages is denied in Strrges vs. Jackson (Miss.) 6 L. R. A. (N. S.) 
491, although they are by statute exempt from garnishment, and- a rule 
of the employer provides that employes whose wages are garnished 
will be discharged. 
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In the Court of Common Pleas of Crawford County, February Term, 

1907. 

CONTINENTAL JEWELRY CO. VS. DEWEY. 
Amendments — Parties — Justice of the peace. 

Where the ends of justice require it, amendment of the names of parties to 
to be allowed in suits appealed from the judgments of a justice of the 
to be alowed in suits appealed from the judgments of a justice of the 
peace. 

'Sur rule to show cause why amendments of the names of parties 

plaintiff and defendant should not be allowed. 

Mr. J. W. Smith, for plaintiff. 

Mr. Otto Kohler," for defendant. 

Opinion by Thomas, F. J., March 24, 1907. 

Under our several statutes, parties are entitled to amend the names 
erf parties to an action, when by mistake, either of law or of fact, the 
proper parties, for the support of the action have not been included. 
And it is the duty of the court on the showing of such facts to allow 
said corrections. Kaylor vs. Shaffner, 24 Pa. 489; Cochran, et al vs. 
Arnold, et al., 58 Pa. 399; and Hackett vs. Carnell, 106 Pa., 291. 

This may be done without notice to one whose name is added by 
amendment as a party defendant, though such additional parties should 
be brought in by an alias summons or by rule to appear and plead. 
Leonard and Wife vs. Parker, et al., 72 Pa. 236; and Pittsburg vs. 
Eyth, 201 Pa. 341. 

- Amendments are to be allowed in suits appealed from the judg- 
ment of a justice of tjie peace the same as those originally brought in 
this court. Bratton vs. Seymour, 4 W. 329; Johnston vs. Fessler, 7 
W. 48; Gue vs. Kline, 13 Pa. 60; Seitz vs. Buffum, 14 Pa. 69; Com- 
fort vs. Leland, 3 Whart, 81; Eyster vs. Rineman, 11 Pa. 147; and 
Merrill vs. Tamany, 3 Pa. 433. 

It would seem that the ends of justice require that these 1 amend- 
ments be made and that it is our moral as well as legal duty to allow 
the same. 

And now, March 25, 1907, the rule is made absolute and the 
amendments are allowed as prayed for. 
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In the Court of Common Pleas of Lackazbanna County. No. 
September Term, 1907. 
PETITION FOR APPOINTMENT OF VIEWERS. 

In Re: Sewer w Sextion B of the Second Sewer District in the Third 
Ward of the Borough of Dunmore. 

The power of a borough of its own motion to open or widen a street under the 
Act -of 1851, P. L. 75. There is nothing repugnant in the existence of 
two methods of initiating improvements. A borough council -may ex- 
ercise its own judgment as to a street in a built-up portion of a bor- 
ough, while as to a remoter highway it may await to be moved by the 
petition of the property owners. 

Mr. George D. Taylor, for petitioner. 

Mr. R. A. Zimmerman, Borough Solicitor, for respondent. 

Opinion by Edwards, P. J., July 26, 1907. 

An ordinance has been duly enacted by the council of the borough 
of Dunmore providing for the construction of a sewer along certain 
streets in Section B of the Second Sewer District in the Third ward of 
said borough. The ordinance appropriates $14,388^51 to pay the costs 
of constructing the sewer and ordains that the sum of $787.23 shall 
be paid by the borough, the balance of $13,601.28 being assessed 
against the abutting properties according to the foot front rule. The 
details or manner of the assessment is given at length in the ordinance. 

The petitioner owning a lot abutting on the sewer, and against 
which a sewer tax of $77 has been assessed, prays for the appointment 
of viewers under the Act of May 16, 1891, section one, P. L. 75, so 
'that the amount of his tax or benefits may be legally ascertained by a 
competent tribunal. Counsel for the borough opposes the application 
for viewers on the ground that the assessment as made by the coun- 
cil and by the borough ordinance is made under the Act of May 15, 
1889, P. L. 220, the first section of which Act is amended by the re- 
cent Act of April 23, 1907, Act No. 81. 

Counsel agree that the ordinance was regularly enacted, and it was 
further admitted at the argument that the sewer in question is to be 
brilt in a thickly populated portion of the borough, and that an assess- 
ment by the foot front rule is a good system of assessment under the 
circumstances. Therefore, the only question before us is the right of 
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the petitioners to have viewers appointed as provided by the Act of 
1891. 

Outside of any deHsions and without reference to aay Act of 
Assembly, it would seem that for all practical purposes an assessment 
such as the borough has made is a rational one. If viewers were ap- 
pointed, all they could do would be to adopt the foot front rule. It 
would be in effect a mere matter of mathematical calculation, and 
would entail on the property owners a large amount of unnecessary 
expense. Nevertheless we mu^t be governed by the law, and if the 
borough has adopted an illegal method of assessment, the assessment 
must fall and viewers must be appointed. 

The Act* of May 15, 1889, P. L. 220, relates to all the boroughs 
of the Commonwealth. The first section provides for a petition by a 
majority of the property owners and the second section provides for 
an assessment by ordinance of the council. The first section was 
amended by Act of April 23, 1907. The amendment consists in the 
omission of the clause requiring a petition of the property owners. Un- 
der the said Act of 1889 the borough council of Dunmore by ordinance 
has created a sewer district and has made the assessment as already 
stated. There is no provision in the Act of 1889 for the appointment 
of viewers, except where there is an entry on private property. Then, 
under section six, proceedings may be had as in the case of lands taken 
for railroad purposes. 

The petitioner claims that the Act of 1891, P. L. 75, applicable 
to all municipal corporations, takes the place of the Act of 1889, and 
that under the former act he is entitled to viewers, "compensation for 
the damages or benefits ,, accruing from the construction of the pro- 
posed sewer "not having been agreed upon." 

We' are of the opinion that the Supreme Court has, in effect, if 
not specifically, decided against the contention of the petitioner, and 
that the borough has the right to proceed as it has proceeded under 
the Act of 1889. 

In Hand vs. Fellows, 148 Pa., 456, it is decided that there is no 
inconsistency between the systems provided by the general Act of 
1891 and the Act of 1889 relating to cities of the third class. In prin- 
ciple this case is analogous to, the case at bar. 
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The same proposition is sustained in the case of Frederick Street, 
150 Pa., 202. "The power of a borough of its own niotion to open or 
widep a street under the Act of 1851, P. L. 320, is not impaired by the 
Act of 1891, P. L. 75, providing for the passage of ordinances .for such, 
purposes on a petition of a majority of the property owners. There 
is nothing repugnant in the existence of two methods of initiating im- 
provements: "A borough council may fexercise its own judgment as to 
a street in a built-up portion of a borough, while as to a remoter high- 
way it may wait to be moved by the petition of the property owner." 

A stronger case, considering the analogy of facts, is that of Beltz- 
hoover Borough Vs. Heirs of Jacob Betlzhoover, 173 Pa. 213, in which 
the Act of April 23, 1889, P. L. 44, relating to street improvements in 
boroughs is allowed to stand side by side with the general Act of 
1891 relating to the same subject matter, the schemes for street im- 
provements provided by the two acts being at all repugnant to each 
other. 

The exact question before us was considered at length by Judge 
Taylor in McDonough vs. Washington Borough, 20 Co. C. Rep., 345. 
He takes the, same view of the two Acts of Assembly as we do. 

Counsel for petitioner complains that his client can have no day 
in court to defend, against an illegal or excessive assessment. Under 
the Act of 1891 his rights, as he claims, are protected because he 
would have an opportunity to appear before the viewers and he could 
bfe heard in court on exceptions to the report of the viewers. This ar- 
gument cannot be sustained. Petitioner can be heard fully, as to any 
ground of defense, on a trial of the scire facias proceedings to collect 
the amount of his assessment. 

The application of the petitioner for the appointment of viewers 
under the Act of May 16, 1891, having been made before a law judge 
in vacation, the application, after due consideration, is refused and 
the petition in this case is dismissed with costs. 



The right to an injunction to restrain the continuous casting of 
debris upon complainant's property by blasting is sustained in Central 
Iron & C. Co. vs. Vanderheurk (Ala.) 6 L. R. A. (N. S.) 570, although 
negligence alleged in the bill is not sustained by the proof. 
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In the Court of Common Pleas of Lackawanna County, No. 39^/2 

March Term, 1907. 
ISSUE TO DETERMINE MENTAL CONDITION OF DE- 
FENDANT. 
RULE FOR A NEW TRIAL. 
Thomas McDonnell zv. Owen McDonnell. 

We publish the entire pleadings in the above stated case, believing that 
they may prove of some assistance to members of the bar. 

(Editor of Jurist.) 

In Re: Appointment of Guardian for Owen McDonnell, a Feeble- 

Minded Person, 
In the Orphans' Court of Lackawanna County, No. 727, lanuary 

Term, 1906. 
TO THE HONORABLE M. F. SANDO, PRESIDENT JUDGE OF 

SAID COURT. 

The petition of Thonias McDonnell respectfully represents that 
he is a citizen of the Commonwealth of Pennsylvania, and resides in 
the Borough of Dunmore, in the County of Lackawanna, and has 
resided therein all his life, and is a son of Owen McDonnell, who also 
resides in the Borough of Dunmore, Lackawanna County, Pennsyl- 
vania, with his daughter, Mrs. Sarah Clifford. 

That the said Owen McDonnell is a man between seventy-five 
and eighty years of age, is a widower, and is possessed of considerable 
property. 

That he has resided within the County "of Lackawanna for more 
than thirty years. 

That by reason of his extreme old age, sickness and debility, he 
has become so weak and feeble in mind that he is unable to take care 
of his property and in consequence thereof is liable to dissipate and 
lose the same and has become the victim of designing persons. 
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Wherefore, Your Petitioner prays your Honorable Court to ad- 
judge the said Owen McDonnell to be a person unable to take care of 
liis property, and to appoint a Guardian for the Estate of the said 
Owen McDonnell. 

And he will ever pray, etc. 

THOMAS MCDONNELL- 
LACKAWANNA COUNTY, ss 

Personally appeared before me the subscriber, Thomas McDon- 
nell, who being duly sworn according to law, deposes dnd says that 
the facts set forth in the foregoing petition are true and correct. 

THOMASMcDONNELL. 
Sworn and subscribed to before me this 28th day of December, 
A. D. 1906. 

HUGH B. ANDREWS, 

Notary Public. 
Commission expires January 16, 1909. 

ORDER OF COURT. 
Now, 31st day of December, A. D. 1906, upon the presentation 
of, the within petition and affidavit, the Court does fix the 12th day o{ 
January, 1907, for hearing on the within application or petition, and 
directs that ten days' written notice thereof be given to the said Owen 
McDonnell and also to his daughter Sarah Clifford, with whom he 
now resides. 

BY THE COURT. 

In Re: Petition for the Appointment of Guardian for Owen McDonr 

nell 9 a Feeble-Minded Person. 

In the Orphans' Court of Lackawanna County, 

TO HONORABLE M. F. SANDO, PRESIDENT IUDGE OF THE 

ORPHANS' COURT OF LACKAWANNA COUNTY. 
LACKAWANNA COUNTY, ss. 

Sarah A. Clifford being duly sworn according to law doth depose 
and sav that die is the S&rah A. Clifford mentioned in the petition 
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filed in this application; that she resides at No. 66 1 East Drinker street, 
in the Borough of *punniore, in the county aforesaid, and with whom 
Owen McDonnell, her father, has Resided, for Upwards of three or 
four years; that Owen* McDonnell is between seventy and' seventy-five 
years of age, and while deponent verily believes that her father's mind 
is sufficiently strong to enable him to give proper instructions and 
directions concerning his property, yet he is in weak physical condi- 
tion, not having been out of doors except on the porch of deponent's 
house/ during the past year or so; that on account of such confinement 
deponent verily believes that it would be dangerous to .take her father 
from his home and convey him to the court house,. so as to be present 
at the proceedings in this application; that for some time past he has 
been troubled with rheumatism in his feet, and also he has been trou- 
bled quite severely with kidney disease, so that deponent believes frojn 
an intimate knowledge of his physical condition acquired from day to 
day, during the time that she has cared for him, that it would be un- 
wise in her judgment to expose him to a sudden change and tempera- 
ture, and to endanger his life thereby ; that deponent has been obliged 
to be very particular atjout the temperature of his room, and the house" 
where he now lives, as he seems to be very susceptible to cold ; that 
since yesterday there has been a. sudden change in the weather* this 
day being quite cold, and there being much snow on the ground, and 
the weather being unfavorable for him to be taken from indoors, she 
is opposed to the application on the part of the petitioner to fcring said 
Owen McDonriell to tjie court house this day at two o'clock P. M., so 
as to be present at the hearing in this case. For at least the last three 
months the said Owen McDonnell has not been able to sit out on the 
porch on account of the sudden changes in the weather, and previous 
to that time, only occasionally, when there was a fine day, he would 
sit for a short time on the veranda of deponent's home ; that deponent 
on behalf of her said father, respectfully petitions your Honor to direct 
that an issue be framed and certified to the Court of Common Pleas 
of said county to be tried before a jury according to the course of the 
common law, to determine the questions involved in said issue, as to 
whether or not the said Owen McDonnell is of such weak and feeble 
mind as to unable him to manage his own property and his own affairs 
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and whether he is subject to the intrigues of any designing person or 
persons, and such other questions as may be pertinent to these inquiries. 

SARAH A. CLIFFORD. 
Sworn and. subscribed before me this 12th day of January, 
A. D. 1907. 

JOHN B. JORDAN, 

Notary Public. 
My commission expires January 16, 1909. 

In Re: Petition for the Appointment of Guardian for Owen McDon- 
nell, a Feeble-Minded Person. 
In the Orphans' Court of Lackawanna County. 
TO HONORABLE M. F. SAN DO, PRESIDENT JUDGE OF THE 

ORPHANS' COURT OF LACKAWANNA COUNTY. 
The Answer of Owen McDonnell, Respondent, to the Petition of His 
Son*, Thomas McDonnell, Respectfully Represents '* 

1. I, Owen McDonnell, of the Borough of Dunmore, in the 
County of Lackawanna, and State of Pennsylvania, being the re- 
spondent named in said petition, admit that the said Thomas McDon- 
nell is my son, and that I have lived for years with my only daughter,. 
Sarah A. Clifford, intermarried with John A. Clifford, residing at 66i 
East Drinker street, in the Borough of Dunmore aforesaid. 

2.' I deny the allegations contained in the petition, that I am a 
man between seventy-five and eighty vears of age, and say that I am 
between seventy and seventy-five years of age. 

3. I admit \hat I am the owner of two properties situated in the 
Boropgh of Dunmore aforesaid ; one of whicfc is No. 650 East Drinker 
street, comprising a house and lot valued at about twenty-five hundred 
dollars, and another property situated on Warren street, also compris- 
ing a house and lot, worth about two thousand dollars. Both of which 
properties are worth about four thousand five hundred dollars. 

4. I admit that I have lived with my said daughter, Sarah A. 
Clifford, for a number of years at No. 661 fiast Drinker street, in the 
Borough of Dunmore aforesaid, during all of which time she has been 
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very kind to me, having cared for me and looked after my health and 
comfort, paid all the bills for my support, also my doctor bills when 
I have had a physician, and she. has paid all my taxes. All of which 
bills she has paid from her own money. 

5. I admit that my son, Thomas McDonnell, has resided within 
the County of Lackawanna for upwards pf thirty years. 

6. My son, Thomas McDonnell, has occupied one of niy said 
properties, to wit, No. 650 on East Drinker street, for a long time and 
has paid me no rent, nor has he paid me anything on account of water 
rates, nor have I been able to collect any money from him. 

7. I. deny emphatically that on account of extreme old age, sick- 
ness and debility, that I have become so weak and feeble in mind that 
I am unable to care for my own property, and that I am liable to dis- 
sipate and lose the same. I also deny that I have be- 
come, or am liable to become, the victim of any design- 
ing person or persons. It is true that I am not able, at 
present, on account of rheumatism in my feet to go out of the house, 
but I am able to go about the house, and sit on the porch, when the 
weather is pleasant. My mind is clear and normal and I am able to 
care for my own property through the assistance of my said daughter, 
in whom I have the greatest confidence. My memory is very good. 

8. I do not believe that under these circumstances your Honor- 
able Court should adjudge me to be a person unable to care for my 
own property. I do not need the assistance of any guardian to care 
for my said property. 

9. I have already made my will, in which I have given my said 
son, Thomas McDonnell, a share in my said properties, and he should 
have no cause for complaint. 

10. I, the respondent, being the party against whom these pro- 
ceedings are taken, in accordance with the provisions of the act of 
assembly in such case made and provided demand an issue to be 
framed to determine the questions of fact involved in these proceed- 
ings, and that the issue thus framed be tried by a jury according to 
the-cottfse of the common law. 
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I, therefore, respectfully request the court to refuse to grant the 
prayer of said petition, and grant me a jury trial as aforesaid. 

His 

owen x McDonnell. 

Mark 
Witness : 
EDGAR A. JONES. 

LACKAWANNA COUtiTY ss. 

Owen McDonnell, being duly sworn according to law doth depose 
and say that the statements contained in the aforegoing answer to the 
petition of Thomas McDonnell aforesaid are tiue and correct to the 
best of his knowledge and belief. 

Sworn and subscribed before me this 8th day of January, 
A. D. 1907. 

His 

owen x McDonnell. 

Mark 
EDGAR A. JONES, 

Notary Public. 
My commission expires February 3, 1907. 

In *Re: Appointment of Guardian for Owen McDonnell, a Feeblc- 

Minded Person. 

In the Orphans' Court of Lackatwanna Cgunty. No. 727. Year 1906. 

Norn, 9th day of February, 1907, Owen McDonnell, the respondent 
in the above stated case, having filed his answer to the above petition, 
denying that he has become so weak and ieeble in mind that he is 
unable to take care of his own property, or that he is liable to dissipate 
or lose the same, or that he has become, or is liable to become, the 
victim of any designing persons and demanding a trial by jury, the 
Court do now award a trial by jury on an issue to be framed to deter- 
mine the questiors of fact involved in the petition and the answer, and 
the Attorney for the petitioner is hereby directed to prepare a certifi- 



Digitized by LjOOQIC 



204 LACKAWANNA JURIST. 

cate in accordance with the forms of law in such cases made and 
provided. 

By the Court, 

M. F. SANDO, 

P.J. 
In Re: Appointment of Guardian for Owen McDonnell, a Feeble- 

Minded Person. 
In the Orphans' Court of Lackawanna County. No. 727. Year 1906. 
CERTIFIED TO THE COURT OF COMMON PLEAS OF 

LACKAWANNA COUNTY. 
Commonwealth of Pennsylvania, County of Lackawanna, ss: 
TO THE IUDGBS OP THE COURT OP COMMON PLEAS OF 
SAID COUNTY, Greetings* 

Whereas, Thomas McDonnell, a citizen of the Borough of Dun- 
more, Commonwealth of Pennsylvania,' did on the 31st of December, 
1906, present to the Orphans' Court of said county a petition setting 
forth that he was a son of Owen McDonnell, a resident of the Borough 
of Dunmore, in said County, a man between the age of seventy-five 
and eighty, that by reason of his extreme old age, sickness, and dis- 
ability, the said Owen McDonnell had become so weak and feeble in 
mind that he is unable to take care of his property, and in consequence 
thereof, is liable to dissipate and lose the same, and that he has become 
the victim of designing persons and prayed the Court to adjudge the 
said Owen McDonnell to be a person unable to take care of his prop- 
erty, and to appoint a Guardian for the estate of the said Owen Mc- 
Donnell, a copy of which petition is hereto attached. 

And whereas, The said Owen McDonnell did on the loth day of 
January, 1907, file his answer to the said petition, a copy of which is 
hereto attached, denying that by reason of disability he had become 
so weak and feeble in mind as to be unable to take care of his own 
property or that he is liable to dissipate and lose the same. Also deny- 
ing that he has become, or is liable to become, the victim of any design- 
ing persons, and by said answer .demanded an issue to be framed to 
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determine the questions of fact involved in the said petition and answer, 
and that the issue thus framed be tried by jury according to the course 
of the common law; therefore we command you that you cause an 
action to be entered upon the record of our said Court as of the day of 
the delivery of this our precept into the office of the Prothonotary of 
our said Court, between the said Thomas McDonnell and the said Owen 
McDonnell, so that an issue thereto may be formed upon the merits 
of the controversy between the said parties, and tried in due course 
according to the practice of our said Courts in actions commenced by 
writ and as provided by the Act of Assembly in such cases, and that 
you certify the result of the trial so had on the premises into the office 
of the Clerk of our said Court. 

In Witness Whereof, I, M. F. Sando, President Judge of the 
Orphans' Court of the 45th judicial district of Pennsylvania, have 
hereunto set my hand and seal this 9th day of February, 1907. 

M. F.'SANDO, 

P.J. 

Nov*, February 9, 1907, Henry V. Lawler, Clerk of the Orphans* 
Court, do hereby certify the foregoing proceedings to be a full and 
entire record, as the same appears and remains of record in my said 
office. 

Witness my hand and seal this 9th day of February, 1907. 

HENRY V. LAWLER, 
Clerk of the Orphans' Court. 

In Re: Appointment of Guardian of Owen M. McDonnell, a Weak- 
No. 39iy 2 , March Term, 1907. 
Charge of the Court, March 22, 1907. 

Hon. E. C. Newcomb, A. L. ludge. 
Minded Person. 

In the Court of Common Pleas of Lackawanna County. No. . 

March Term, 1907. 

Now, February 11, 1907, this case being certified from the Or- 
phans' Court to this court to be tried by a jury on an issue to be fralmed, 
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it is now ordered, adjudged and dedcreed that an issue be framed in 
which Thomas McDonnell, the petitioner, shall be the plaintiff, and 
Owen McDonnell, the respondent, shall be the defendant. That the 
petition shall stand as the declaration and the answer as the plea and 
that said issue be placed at the head of the trial list for next term. 

By the Court, 

H. M. EDWARDS, P. J. 
In Re: Application for Appointment of Guardian for Owen McDonnell. 

Gentlemen of the Jury: — I shall not attempt to review in any de- 
tail the evidence that has been submitted to you in this case ; it is not 
at all necessary. The counsel on the one side and the other have 
discussed: it, you have paid close attention to it, and while it covers 
quite a wide field and while some part of it perhaps hasn't any real 
bearing upon the exact question that you have to decide, yet I deem 
it safer to leave the matter to the good sense and judgment of a jury 
without attempting to discuss it in detail for the reason that I might, 
if I did that, appear to lay more stress upon some feature of the evi- 
dence than it was entitled to or perhaps slight some other feature of 
the evidence and not give it such attention as it deserved. 

The case, as you have been told by the counsel, arises under a 
statute that relates to the care of the property not of an insane man, 
not of a lunatic, not of a mar of unsound man, but one who occupies, 
so to speak, a sort of middle ground, midway between the normal state 
of mind and the state of mind that is known to the law as insanity or 
lunacy. The statute does not contemplate, as you will understand, 
lunacy or unsoundness of mind. It does contemplate, however, that 
there may come a time in the life of any man when by reason of old age 
his mind will become so far enfeebled, as for instance in that state that 
we speak of as childishness, that he will really no longer be able to care 
for his property in such a way as is necessary for his own maintenance 
and support and that thereby he may become the victim of designing 
persons. Now, that at least is the kind of man that this law contem- 
plates in one instance. I do not mean by that that it is confined wholly 
to people of old age, but largely its purpose was to protect the estate 
of those who by reason of the infirmities of age are no longer able to 
protect their own property. 
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Now, counsel for the defendant has submitted several requests for 
specific instructions, and as I look upon them they fairly cover the 
general view of the law applicable to this case and therefore it will be 
just as well for you if they are now submitted to you with such answers 
as I have to make to them. As I understand it they are all correctly 
drawn and they are therefore all affirmed. They are as follows : 

First. If, after a careful and conscientious consideration of all the 
evidence in the case, the jury should not be satisfied of Owen McDon- 
nell's disability or inability to care for his property, the verdict should 
be in favor of the respondent, Owen McDonnell. 

Second. .Even though the jury should be satisfied from all the 
evidence that Owen McDonnell's mind has been somewhat weakened 
or enfeebled by advanced age and physical infirmities, yet if they believe 
from a preponderance of the evidence that his mind has not been 
weakened to that degree as to incapacitate him from taking care of his 
property, they must find in favor of Owen McDonnell. 

Third. That the weakness of mind specified in the law must be in 
the quality of the mind itself ; neither inexperience nor limited knowl- 
edge of business will suffice. 

Fourth. The act approved June 25, 1895, and the amendatory act 
of June 19, 1901, relating to weak-minded persons, under which this 
proceeding is instituted, are intended for the protection of Owen Mc- 
Donnell and other citizens, and the purpose of the law is not to prevent 
the owner of an estate from doing with his own what he pleases, pro- 
vides! he is not of such weak mind as to be unable to take care of his 
property, and therefore liable to dissipate or lose the same and to 
become the victim of a designing person or persons. 

Fifth. That mere favoritism of one child over another by Owen 
McDonnell is not evidence that the respondent is the victim of a de- 
signing person. 

Sixth. The act of June 25, 1895, as amended by the act of June 
19, 1901, permits the interference with the primary right of a person 
to control and dispose of his own estate during his life only on condi- 
tion that the person is of such weajk mind as to be unable to take care 
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of his own property; thus the jury before they would be warranted 
in depriving Owen McDonnell of this primary right must be satisfied 
from the preponderance of the evidence that he is of such weak mind 
as to be unable to care for his property, 'and is therefore liable to be- 
come the victim of a designing person or persons, otherwise they must 
return a verdict in favor of the respondent, Owen McDonnell. 

Seventh. The burden of proof is On the petitioner to show by the 
fair preponderance of the evidence and to the jury's satisfaction that 
Owen McDonnell is of such weak mind as to be unable to take care 
of his property, and is therefore liable to dissipate or lose the same 
and to become the victim of a designing person or persons, and if 
petitioner fail to establish such a condition of the respondent's mind to 
the jury's satisfaction, petitioner fails in his case and the verdict should 
be ifi favor of Owen McDonnell, the respondent. 

Eighth. If the jury should believe from a careful consideration 
of all the evidence that Owen McDonnell possesses sufficient mental 
capacity to take care of his property as a result of consecutive reason- 
ing, although his management might not be such as intellectual vigor 
and business skill might approve, then the verdict should be in favor 
of Owen McDonnell, the respondent. 

As I have said, these requests are all affirmed. They are general 
iA character and are applicable to any case of this kind ; they state the 
law of this case except so far as it might possibly occur to me to state 
it more particularly with reference to some particular features of the 
case, but in a general way these requests cover the law of the case. 

You can all see that a statute of this kind is a wise provision of 
the law for the benefit of those persons who need such protection. It 
has been suggested during the trial that this is an unseemly scramble 
for the. possession of an old man's savings. That may be true, but if 
so it may be that it emphasizes the necessity of careful inquiry to see 
whether the respondent is not so weak in mind as to need the protec : 
tion of the statute. Much tim$ has been consumed on the disputed 
question of his insanity, which is a legitimate matter of inquiry, but 
the case does not depend upon it. If he. is insane then undoubtedly his 
estate is in need of a guardian, but he may be legally sane and still in 
need of such guardian or the need still exist for a guardian for his 
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estate whether of his person or not. So no matter what you may find 
as to the question of insanity, the decisive question in the case is 
whether Mr. McDonnell's mind is so weak that he is no longer able to 
resist the blandishments of those who may be tempted to use their 
opportunity to get his" property away from him and to get it in their 
own possession. There is no doubt that by reason of the infirmities of 
age and of some diseases with which he is suffering the old gentleman 
is now and for a long time has been practically confined to his house, 
his home with his daughter, Mrs. Clifford. There is no. doubt that 
he is too feeble at this time and too ailing to be present in court. Just 
what his age is the evidence does not show. "The preliminary papers in 
the case disclose not only a dispute about his age but disclose further 
that the respondent himself is unprepared to state his exact age. For 
that reason, and that alone, you were permitted to visit him, that is to 
see him at the house where he lives. Hence you are now instructed 
that the only use you are to make of your observation on that occasion 
is for such aid as it may possibly afford you in passing upon the con- 
flicting opinions in the evidence as to his age. You are to judge of 
the credibility of the witnesses on the one side and the other, and so 
you will consider the substance of their stories to see if they appear 
to be probable or improbable in themselves ; you are to judge of the 
manner of the witnesses upon the witness stand to see whether they 
bear themselves as witnesses who are apparently candid and honest, 
actuated by a desire to tell the truth ; you are to consider what knowl- 
edge they have and what opportunities for knowing they have, what 
opportunities they have for knowing the facts about which they under- 
take to speak. You will, of course, consider the interest that a witness 
or any of them may have or appear to take in the result of the law- 
suit; the interest, if any, which a witness may appear to assume in the 
law-suit, thereby making himself biased or making himself a sort of 
a partisan on the one side or the other. In short you will consider all 
those things which you naturally would consider in your every day life 
in passing upon the credibility of a given story that might come to 
vour knowledge. So far as the testimony is in conflict, so far as the 
witnesses seem to tell conflicting stories, it is the duty of a jury to make 
the effort to reconcile the apparent conflict, to harmonize the conflict- 
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ing testimony if possible so it may all stand together. So far as there 
is a dispute in the evidence about the conduct of the respondent, Mr. 
McDonnell, during the time covered by the inquiry, it will be for you 
to settle that dispute, and if you cannot harmonize the conflicting evi- 
dence then you will have to determine what part of the evidence seems 
most credible to you, that is what part of the evidence you will believe. 
You will have to determine what his conduct was during the time about 
which we have inquired and draw your inferences so far as that con- 
duct will enable you to infer what the condition of mind is. 

i . — As to the testimony of the doctors it is apparent that their opin- 
ions do not agree. Referring specially to the question of insanity, the 
disagreement is very marked, and of course if that were the sole ques- 
tion in the case, if the decision turned solely upon the question of 
insanity, you would be driven to the necessity of determining which 
one of the opposing opinions you would adopt. Whether the disagree- 
ment in the expert opinions as to the question of weakness of mind is 
so marked or not might be debatable. That touches the pinch in the 
case you will understand, namely, the question of the old gentleman 
being too weak-minded to take care of his property. Now, it is possi- 
ble as to that you might be able to take some view of the testimony of 
the doctors on both sides that would enable you to reconcile the ap- 
parent conflict. That might be true upon that particular question as 
between other witnesses on the one side and the other hot experts, not 
doctors. To whatever extent you can reconcile the opinions of the 
doctors or of other witnesses with regard to the weakness of mind, of 
course it will be your duty to reconcile them. Whether they can be 
wholly reconciled or not you are not controlled by the opinions of any 
of the doctors, or any other witness for that matter. Your opinion is 
the final judgment in the case. 

2. — The law admits the opinion evidence in such case and it is to 
be accepted by the jury just so far as in their judgment the opinions 
seem to be acceptable after considering the reasons given by the wit- 
nesses upon which they base their opinion, after considering the ap- 
parent knowledge, skill and experience that the witnesses being experts 
may show themselves to have had in such matters ; the attitude of the 
witnesses, whether they appear to be taking sides as partisans one way 
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or the other, and how far the opinions seem to conform or correspond 
to the conduct of this old gentleman so far as you can satisfy your- 
selves as to what his conduct has been. You have the right to con- 
sider the evidence as to the character and habits of Mr. McDonnell 
during his active lifer There is some evidence tending to show his 
thrift and economy during those years and that a considerable sum of 
money — in addition to two pieces of dwelling house property in Dun- 
more — was accumulated out of very moderate earnings, which had 
been for many years kept in a bank in this city. In the. exercise of 
your good sense and discrimination you have a right to consider the 
evidence as to what he did with that money last July (You will remem- 
ber that according to the undisputed evidence the cash in bank amount- 
ed to upwards of half of his estate) ; that is to say, you will have the 
right to consider this evidence about his disposition of the money at 
that time for what it may seem to be worth in your good judgment in 
determining whether it tends to support the theory of weakness of 
mind or whether it has no such significance at all. 

3. — We are not concerned with the question whether it was wise 
or unwise for him to part with the possession of that money, unless in 
connection with the other evidence you find that it was an act so 
improvident and so eccentric as compared with what his life and char- 
acter and habits had been theretofore and as compared with his circum- 
stances and condition in life at that time as to point to weakness of 
mind. 

If such parting with possession of that amount of money under all 
the circumstances of the case and all the facts as you should find them 
to be was in your judgment so eccentric as to point to weakness of 
mind on his part, then you have the right to consider it and it will be 
in such case evidence in favor of the petitioner, otherwise it would 
not be. I say we are not concerned with whether that was a wise or 
an unwise act on his part except with that qualification. 

Much less are we concerned with the respective rights that the differ- 
ent members of his family may think they have in that fund. You are 
not here to adjust their supposed interests in the father's estate nor to 
distribute it; you are only to ascertain whether his mind is so weak 
that he is unable to care for his property and thus to require the aid of 
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the court to guard against the dissipation of his estate or to prevent him 
from becoming the victim of designing persons. 

To some extent the credibility of Mrs. Clifford may be affected 
by her connection with that fund. You have a right to scrutinize her 
testimony as to how it came into her possession, not for the purpose 
of impeaching her right to have it; but rather fdr the purpose of decid- 
ing whether the circumstances alleged by her may or may not affect 
her good faith in asserting the father's ability to care for his property. 
5. — This brings us to another question in the case: You will 
remember that Mrs. Clifford, her husband and some of the doctors, 
if not all of them, and other witnesses testify to the alleged declarations 
of the old gentleman, that he had given the money to Mrs. Clifford 
coupled with certain reasons why he did so, including the purposes to 
which the money was to be applied. I desire to caution you, gentle- 
men, that such declarations proved in that way are not evidence of the 
fact to which they relate, that is they are not evidence of his motives 
or purposes nor that he did voluntarily put the ironey in his daughter's 
ljands. The reason for that is the familiar rule against hearsay evi- 
dence. The only way under the circumstances here that the facts could 
have been proven would have been by the old gentleman's testimony 
itself. Not being able to attend court, his testimony could have been 
taken at the house had he desired it ; he did not so desire and therefore 
we have no evidence as to why the money passed from his hands to 
those of Mrs. Clifford. 

These declarations of her father are only evidence so far as they 
bear upon the state and quality of his mind, that is to say on the ques- 
tion of insanity to say the least, which is one of the questions raised 
here by the testimony. The conduct of the old gentleman is evidence, 
his conversation is a part of his conduct. If, then, what he says ap- 
pears to be rational, to evince memory and a knowledge of his property 
it is evidence tending to repel the inference of unsound mind ; hence 
these declarations were admitted for what they might be worth in 
passing upon the old gentleman's condition, not for the purpose of 
determining the reasons that moved him to put this money in the hands 
of his daughter. To illustrate what I mean ; if in reply to a question 
as to his age he said to one of the doctors he was between seventy and 
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seventy-five years old it would not be evidence of his age, it would not 
be evidence that his years numbered somewhere between seventy and 
seventy-five as it would had he been here in court and so ttestfied in your 
hearing. You can see how that is. If that were the case, if the old 
gentleman were here and testified as the other witnesses have testified 
he could have sworn to his age, and if he did not know it exactly he 
could have said it was somewhere between seventy and seventy-five 
and it would have been admissible evidence which you would have been 
bound to consider upon the question of his age. But his declarations 
to these doctors or pther persons ho were in conversation with him, 
now introduced by these persons in evidence, do not amount to any 
evidence of his age, but his declarations would be evidence that he 
understood the- question and that he had sufficient memory to know 
that he was no longer young, that he was an old man. In that view 
you see it is evidence that is material to the question raised here, name- 
ly, the condition of the old gentleman's mind. 

6. — Again, if in reply to a question where his money was he said 
he had taken it out of the bank and given it to his daughter it would be 
some evidence of memory that he did have money and that hie did have 
it in the bank, but if he added to that and if the evidence of the wit- 
nesses here show that he added to that what purported to be his reasons 
why he gave it to the daughter, even though we were specially con- 
cerned with that, which we are not. • 

Now, it occurs to me that in a general way I have outlined what 
the questions are in this case and with the assistance of the learned 
counsel on the one side and the other you are in possession of all the 
information that can be given you in the absence of the old gentleman 
himself. But we are not to blame for that, nobody is to blame for that, 
it is agreed that by reason of his feeble, condition he is unable to be 
here. 

The law now commits the case to you, trusting to your exercising 
your discriminating good sense and good judgment in passing upon 
the case without any feeling one way or the other. You are simply to 
perform the functions of jurors. What do you find? To what conclu- 
sion does all of the evidence lead you ? Are you led by the fair weight 
and preponderance of the evidence which you believe, after sifting out 
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any, if there be any which you deem unworthy of belief, to the con- 
clusion that this old gentleman's mind is so far weakened by age and 
illness that he is no longer able to properly care for the little property 
which he has ? If so you will say so by your verdict. If you are not 
so satisfied by the weight and preponderance of the evidence, then of 
course \ou will find in favor of the respondent. 

Before the rendition of the verdict in the above case the counsel 
for the respondent except to the charge of the court and request that 
the same, together with the evidence, be transcribed and filed, which 
has accordingly been done by 

H. H. COSTON, 

Court Stenographer. 
Correctly reported and order to be filed. 

E. C. NEWCOMB, 

Additional Law Judge. 



An ordinance providing that "hereafter" it shall not be lawful 
for anyone to set up or establish any place where liquor is sold at re- 
tail by the glass without the permission of the city council previously 
applied for in writing, accompanied by the written consent of a ma- 
jority of the bona fide property holders within 300 feet of the pro- 
posed location of such place of sale, is held in New Orleans vs. Smythe 
(L, A.) 6 L. R. A. (N. S.) 722, not to be unconstitutional as a dis- 
crimination in favor of saloons and bar-rooms already opened and es- 
tablished at the date of the ordinance. 



Acceptance, without reading it, of a fire insurance policy issued 
upon parol application without any representation as to title, which 
contains a provision that, except in case of an agreement indorsed on 
or added to the policy, it shall be void if the subject of insurance be a 
building on ground not owned by the insured, is held, in Wyandotte 
Brewing Co. vs. Hartford F. Ins. Co. (Mich.) 6 L. R. A. (N. S.) 
852, to be binding upon the applicant, and to bar recovery by him for 
loss, if the building is on leased. property, which fact was not known to 
the insurer or its agent. 
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In the Court of Common Pleas of Lackawanna County, No. 768, 

March Term, 1905. 
Rule to Open Judgment as to $600 on behalf of Barbara Davitt. 

Keystone Brewing Company or R. C. Wills vs. Barbara Davitt, et al. 

In the application to open a judgment it is the duty of the applicant to satis- 
fy the conscience of the judge who sits as a chancellor, that on the 
whole case, not on his ex parte presentation, the judgment should be 
opened. 

Mr. Clarence Balentine, for plaintiff. 
Mr. John F. Murphy, for defendants. 
Opinion by Edwards, P. J. 

Judgment in this case was entered for $1,100 oh a judgment note 
signed by Barbara Davitt and her son-in-law, Patrick McGuire, Mrs. 
Davitt being a surety. The $1,100 was given to pay the liquor license 
fee of McGuire. Mrs. Davitt claims that the extent of her obligation 
as security for McGuire is only $500, which she has paid. It appears 
from defendant's deposition that Mrs. Davitt, McGuire and Mrs. Mc- 
Guire went to the Brewing Company's office to consummate the trans- 
action of securing the license money. Mrs. Davitt says that she agreed 
with the plaintiff to go security for $500 only, and that although she 
did not actually sign the note or make her mark thereto, she, never- 
theless, admits her liability as security for $500. She is corroborated 
by McGuire and by Mrs. McGuire. The three witnesses testify that 
the note was not read to Mrs. Davitt, she being unable to read or write, 
and she claims that she was led to believe by the acts of the plaintiff's 
agents and by their apparent willingness and assent to accept. her as 
security for $500 that her obligation was no greater than $500. 

We have read the depositions in this case- several times and -have 
become impressed with the proposition that the convincing quality of 
evidence does not always depend upon the number of witnesses. We 
shall first consider the testimony of Barbara Davitt. It is not of a 
satisfactory character. While she admits that she went to plaintiff's 
office to sign a note as surety for her son-in-law in the sum of $500, 
and has paid said sum, she, nevertheless, denied signig any note for 
any amount. Standing alone, "this circumstance may be used in her 
favor as well as against her, because it is consistent with a willing-* 
ness on her part to meet an honest obligation, although, if her con- 
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tention is correct, she was not legally bound to do so. However, it 
appears that she is very free with her denials. She denies signing the 
statement as to her property and financial condition ; she denies sign- 
ing the note ; and, she denied signing the petition and affidavit to open 
the judgment. Her willingness to deny matters so freely, whether 
arising from ignorance or from some other cause, tends to lower the 
quality of her testimony in the mind of a chancellor. The three wit- 
nesses sworn for the defense, the old lady, the son-in-law and the 
daughter agree on the three points, viz., that Mrs. Davitt did not sign 
the note; that the note was not read, and that Mrs. Davitt was told, 
or led to understand, that she was to go security for $500 only. Yet, 
the daughter signs her name as a witness to the execution of the note 
and is thus placed in the position of contradicting herself. McGuire's 
testimony also is of a vague and unsatisfactory character. 

The testimony of the witnesses for the plaintiff is of a more con- 
vincing nature. Mr. Wills and Mr. Butler testify clearly and positive- 
ly that the transaction was explained to Mrs. Davitt,. the note read to 
her, and that, her proposition to go security for only $500 was declined. 
Three witnesses, the two named and Mrs. Walsh, testify that Mrs. 
Davitt "touched the pen." Leaving out of consideration the note it- 
self, the testimony for the plaintiff clearly outweighs the testimony for 
the defense; but the plaintiff is entitled also the additional legal ad- 
vantage furnished by the note itself, the execution of which is attested 
by three witnesses. 

The principle of law governing the case before us is well settled. 
"In an application to open a judgment, it is the duty of the applicant 
to satisfy the conscience of the Judge who sits as a chancellor, that on 
the whole case, not on his ex parte presentation, the judgment should 
be opened." Koch vs. Biesecker, 7 Sup. Ct., 38 ; Bittenbendet vs. Bie- 
secker, 7 Sup. Ct., 41 ; Plaff vs. Thomas, 3 Sup. Ct, 419. 

Now, August 12, 1907, the rule to open judgment is discharged. 



A man who failed to furnish medical assistance to his wife dur- 
ing her confinement is held, in Westrup vs. Co. (Ky,) 6 L. R. A. (N. 
S.) 685, not to be guilty of involuntary manslaughter if his failure to 
secure a physician is due to her insisting that she could manage the 
case without such aid, arid he, after assisting her all he could, and 
upon discovering her peril, called upon neighbors for assistance, and 
then secured a physician, whose services did not then prevent death. 
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In the Court of Common Pleas of Lackawanna County, No. 735, March 

Term, 1904. 
RULE TO QUASH APPEAL. 
RULE TO OPEN CONFIRMATION OF VIEWERS' REPORT. 
In .Re: Sewer in Wheeler Avenue. 

Only where property is injured, taken or destroyed in the construction of 
municipal improvement has the party affected the constitutional right 
to appeal to a Jury, and that this right of appeal does not extend to the 
assessments for the costs and expenses of constructing a sewer. 

Mr. D. J. Davis, City Solicitor, for plaintiff. 
Mr. W. W. Lathrope, for defendant. 
Opinion by Edwards, P. J. 
August 12, 1907. 

The record in this case discloses the facts that the viewers' re- 
ported "no damages" and that the petitioner for the rule to strike off 
or open the confirmation of the viewers' report filed no exceptions to 
the viewers' report as to the costs and expenses of constru ting the 
sewer. As early as 1896 our court is on record on the question in- 
volved in the present proceedings. In the matter of the Fifth Sewer 
District, 5 D. R. 303, opinion by Judge Archbald, we held that only 
where property is injured, taken or destroyed in the construction of 
a municipal improvement has the party affected the constitutional right 
to appeal to a jury, and that this right to appeal does not extend to the 
assessment for the costs and expenses of constructing a sewer. Such 
assessment is an exercise of the taxing power. Judicial supervision 
over assessments for costs and expenses is so far given, however, as to 
authorize the courts, upon exceptions, to modify, correct, or change 
the same, and when a wrong principle has been adopted, or where there 
is no right to make any assessments, the authority of courts may be 
invoked in this way. 

The foregoing statement of the law is substantially the language 
of the learned judge who wrote the opinion in the case cited. 

The views held by us in 1896 have been confirmed since by the 
appellate courts. We refer particularly to the case of Brackney vs. 
Crafton Borough, 31 Sup. Ct., 413, which is authority directly in 
point. Nor is this authority disturbed in any way by Beech wood Ave- 
nue Sewer, 179 Pa., 494, where there was an actual taking of private 
property for public use; or, by Tourison's Appeal, 171 Pa., 38, in 
which it appears *hat the question of damages and benefits was con- 
sidered by a comparison of the advantages and disadvantages: 
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In the case at bar there is no complication of facts. It is clear 
that an appeal will not lie. Nor has there anything been shown to 
moire our discretion as to the opening of the confirmation of the 
viewers' report. 

Now, therefore, August 12, 1907, the rule to quash the appeal in 
this case is made, absolute and the appeal is quashed ; and the rule to 
strike off or open the final confirmation of the viewers' report is dis- 
charged. 



An insurance company which wrote a policy insuring a railroad 
company against its liability as employed for personal injuries to em- 
ployes, and defended an action brought by the widow of an employe 
for his death, and compromised it for a certain amount, the receipt 
which she signed setting forth that she received the amount both as 
widow as tutrix, though at the time she had not been appointed tutrix, . 
in full satisfaction of all claims, is held in New Orleans & C. R. Co. vs. 
Maryland Casualty Co. (La.) 6 L. R. A. (N. S.) 562, to be liable to 
the railroad company for the full amount recovered in a subsequent 
suit against it by the widow as tutrix, and not to be entitled to credit 
thereon the amount which it had paid to compromise the former action. 



The words "sun stroke/' when used in an insurance policy in de- 
scribing one of the risks covered, are held, in Continental Casualty 
Co. vs. Johnson (Kan.) 6 L. R. A. (N. S.) 609, not to be limited to an 
effect produced by the heat of the sun, unless the context or other spe- 
cial considerations require it, but to include injury resulting from ex- 
posure to the" heat of a furnace. 



One who, without negligence, and in good faith, purchases and 
sells a beverage as non-intoxicating, is held in State vs. Powell (N. C.) 
6 L. R. A. (N. S.), 477, not to be guilty of a violation of the liquor 
law, although the beverage proves to be intoxicating, and the statute 
does not expressly make intent an element of the crime. 



The right of an infant to recover damages for loss of service dur- 
ing minority, arising from personal injury,* is denied in Comer vs. W. 
M. Ritter Lumber Co. (W. Va.) 6 L. R. A. (N. S.) 552. • 
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In the Court of Common Pleas of Lackawanna County, No. 429, May 

Term, 1906. 

EXCEPTIONS TO REPORT OF VIEWERS. 

In Re: Section "G," 17th Sewer District. 

Jurisdiction under the Act of 16 May, 1891, P. L. 75, to determine what, if any, 
benefit is conferred on the property is given by the statute to the view- 
ers subject to the supervision of the court within very narrow limits. 

In this State it is held that while the enhanced value is an element to be 
considered in determining the nature and extent of the benefits, it is in 
no sense the governing rule. 

Except as to suburban property the assessable benefit of a municipal im- 
provement has almost come to be measured in all cases by the hard and 
fast rule of so much per foot front, with which either courts nor juries 
upon supposed grounds of inequality or hardship will be allowed to in- 
terfere. 

Mr. D. J. Davis, City Solicitor, for plaintiff. 

Messrs. O'Brien & Martin, for exceptionists. 

Opinion by Newcomb, A. L. J. 

August 12, 1907. 

This was a proceeding under the act of 16th May, 1891, P. L. 75, 
to ascertain the damages to private property and to assess thereon the 
costs and expenses arising from the proposed construction of a public 
sewer in this city. No damages are found but numerous exceptions are 
taken to the assessment of benefits. The real controversy lies around 
the method adopted by the viewers in apportioning the cost of the im- 
provement among the several properties affected by it. Jurisdiction to 
determine what, if any, benefit is conferred on the property is given 
by the statute to the viewers, subject to the supervision of the court 
within very narrow limits. It is not claimed that there was no right 
to assess these properties. Beyond a case of that kind it is believed 
that review of their proceedings is limited to cases where a wrong 
principle has been applied in making the assessment. 

Park Avenue Sewers, 169 Pa., 433. 

Morewood Avenue, 159 Pa., 20. 

Neither is it claimed that this is suburban property. It appears, 
however, by the report that the owners agreed with the city that the 
viewers might in each assessment take the probable increase in the 
market value of the lot as the measure of benefit. Upon the evidence 
off red the viewers found themselves unabl to detrmine what that would 
be. That test was, therefore, rejected and after ascertaining the total 
benefits resort was had to the foot front rule for the purpose of ap- 
portionment. That gives rise to the only question within the province 
of the court. 
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The proposed sewer consists of two branches which are indepen- 
dent of each other, except jas they were authorized by the same ordin- 
ance and are planned to discharge into the same main. In the esti- 
mated cost of construction they differ substantially. This is due to 
the difference in the character of the soft traversed. One requires 
excavation wholly, through rock, and the other through sand, gravel 
and clay. Having in mind that if considered as independent construc- 
tions the assessment in neither case could exceed the respective cost, 
the viewers assessed the branches separately as shown by the respec- 
tive schedules. The estimated cost of one is $41^202.21, of which about 
$30,000 is assessed on the abutting property ; the other is estimated at 
$11,961, of which all but abqut $400 is assessed on the lots. The 
result, obviously, is a marked disparity of assessments as between the 
two branches. 

. It is not apparent that the assessment could have been properly 
made without treating them as separate constructions. Each group 
of lots abuts on a distinct branch. If not assessed separately it is im- 
possible to see how the viewers could have escaped violating the rule 
that no assessment can be permitted on property not abutting on the 
improvement. 

Park Avenue, supra. 

The special assessment of this character is limited in amount to 
the corresponding special benefit to the property. The question is: 
How is that to be properly determined ? We are aware that in some 
other jurisdictions the doctrine prevails that such benefit is to be meas- 
ured by the estimated increase in market value. In this state a dif- 
ferent position has been taken. While our cases hold that the en- 
hanced value is an element to be considered in determining the nature 
and extent of the benefits it is in no sense the governing rule. In the 
case of property of the character shown here this court is on record 
to the effect that as a method of distributing the total benefits the foot 
front rule is proper. It was said by Archbald, former presidentjudge 
of the court : "The truth is that except as to suburban property the 
asessable benefit of a municipal improvement has almost come to be 
measured in all cases by the hard and fast rule of so much per foot 
front, with which neither courts nor judges upon supposed grounds 
of inequality or hardship will be allowed to interfere. ,, (Citing 
Michener vs. Phila., 118 Pa., 535: Harrisburg vs. McCormick, 129 Pa., 
213; Witman vs. Runding, 169 Pa., 375.) Fifth Sewer District, 5 D. 
R., 303- 

No irregularity, therefore, appears in these proceedings and that 
is decisive against the exceptions. They are accordingly dismissed and 
the proceedings confirmed finally. 



Digitized by LjOOQIC 



LACKAWANNA JURIST. 221 

In* the Court of Common Pleas of Lackawanna County. No. 2, Jan- 
uary Term, 1907. 
IN EQUITY. 
Andrew Krauceunas et. al., vs. Michael J. Hoban. 

The canons of the Roman Catholic Church provide and require that the title 
to the propei y of a Roman Catholic congregation which is under the 
jurisdiction of the Roman Catholic bishop of the diocese in which the 
congregation has its place of worship must be in the "ordinary/' or, in 
the bishop of the diocese. 

By the law and established usage of the Catholic Church title to the church 
edifices and the land whereon they stand, and to reality owned by Cath- 
olic congregations appurtenant thereto, must be in the Ordinary or 
Bishop of the Catholic diocese in which the congregation and property 
are located. 

If a congregation is formed for the purpose of religious worship according 
to the faith and rights of the Catholic Church, has accepted the pastor 
assigned to it by the Bishop of the diocese, has placed itself under the 
authority of the bishop and submitted itself to his authority in all 
ecclesiastical matters, the title to its property must be taken and 
held as provided by the canons of the Catholic Cljurch. The property 
acquired by the congregation under such circumstances is the property 
of the Church and is subject, to its control and must be held in the man- 
ner directed by its law. A congregation cannot divorce itself from the 
Church, or from an independent organization and retain the ownership 
of the property. 

It must be borne in mind that the organization of a denominational body or 
church involves the adoption of a religious creed, and an ecclesiasti- 
cal polity. Adherence to a particular body requires therefore adher- 
ence to both the creed and the polity. To abadon or repudiate either 
is to abandon or secede from the body whose authority is thus disre- 
garded. 

The law as to the holding of title to church property is just as binding as 
part of the church polity as any other rule or law regulating matters of 
faith, doctrine or discipline. 

A congregation may, however, worship according to the forms and rights of 
the Roman Catholic Church and yet not be affiliated or connected 
with the ecclesiastical body known as the Roman Catholic Church, "nor 
subject to the jurisdiction of the head of the diocese. 

Mr. W. J. Hand, for plaintiff. 

Mr. T. P. Hoban, for defendant. 

Opinion by Edwards, P. J., August 12, 1907. 

The controversy in this case involves the title to church prop- 
erty. There are many facts in dispute. From the evidence and the 
pleadings we find the following 

FACTS. 
1. The plaintiffs, ten in number, bring suit for themselves . and 
their associates, who constitute an unincorporated religious asspcia- 
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tion, named the St. Joseph's Lithuanian Catholic Congregation. The 
defendant is the Roman Catholic Bishop of the Scranton Diocese. 

2. The said congregation is composed mainly of Lithuanians and 
was organized as a church in the year 1892. It was organized as a 
Roman Catholic church and is under the ecclesiastical jurisdiction of 
the defendant as bishop of the Scranton diocese. It has been since 
its organization a Roman Catholic church. 

3. In 1893 tne sa ^d organization purchased^ under contract, a lot 
of land in the city of Scranton, for the purpose of erecting thereon a 
church building. The title to this land was taken in the name of Vin- 
cent Blazys, W. Yususe, Mike Bernotas, George Mitchell and Joseph 
Tamalinnas. These persons were acting for the congregation, two of 
them being officers thereof. Afterwards, in 1896, the deed for the 
property was made to the same persons naming them as "trustees," 
but not giving the name of the congregation for which they were 
trustees. 

4. Soon after the foregoing deed was obtained an attempt was 
made to place the title to the property in the name of the then bishop 
of the Scranton diocese, Bishop. O'Hara, the predecessor of the de- 
fendant in said office. On March 13, 1896, a deed was made to the 
"Providence Lithuanian Catholic Congregation." This deed was sign- 
ed by the five men named in the foregoing finding. Although named 
as "trustees" in the deed they signed as individuals. In September, 
1896, the "Providence Lithuanian Catholic Congregation" deeded the 
property to Bishop O'Hara, in trust for the congregation. This deed is 
signed by two persons named as "president" and "secretary," without 
designation of the name of the congregation. It is apparent that the 
purpose of these conveyances was to take the title to the church prop- 
erty out of the individuals named in the third finding and to place it in 
the bishop of the diocese in trust for the congregation. This attempted 
transfer was a somewhat crude effort judged by the technical rules gov- 
erning conveyancing. The first deed, January 17, 1896, was to the 
five persons named, as "trustees" merely; the second deed, March 13, 
1896, although purporting to be made by "trustees" is signed by the 
grantors as individuals and the name of the congregation is incorrectly 
given; the third deed, September 12, 1896, is improperly executed, and 
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this latter deed does not show a resolution of the congregation author- 
izing the transfer to the bishop. 

5. Between the years 1889 and 1901 the church building was 
erected. The congregation went into debt, and in 1891 it became 
necessary to secure a loan of ten thousand dollars. Application for the 
loan was made to an attorney, and, while investigating the title, he dis- 
covered the defects in the deeds above referred to. The consequence 
was that a meeting of the congregation was called for February 13, 
1901. It is as to this meeting that we find the first substantial dispute 
in the testimony, the plaintiffs claiming that there was present only a 
small minority of the congregation and that the action taken at the 
meeting was therefore void. As to the number present at this meeting 
and as to what transpired therein a large number of witnesses have 
testified on each side. Except as to the number present at the meet- 
ing the testimony of plaintiffs' witnesses is vague and very unsatis- 
factory. The only clear and definite testimony come from defendant's 
witnesses. On one side it is claimed that the number present at the 
meeting was from 100 to 200 ; on the other side the number is given at 
from 400 to 700. We are of the opinion that the defendant's witnesses 
are more nearly correct than the other witnesses, and we find as a fact 
that the congregation was represented at said meeting by a majority of 
the members. The matter discussed was the transfer of the title to the 
church property to Bishop Hoban, the successor of Bishop O'Hara. It 
was explained that this was the only way by which the loan could be 
secured. A resolution was adopted, with substantial unanimity, au- 
thorizing and directing the transfer of the title to the church property 
to Bishop Hoban, the defendant in this case, in trust for the St. Jo- 
seph's Lithuanian Catholic Congregation. 

6. The action taken at said meeting contemplated the formal 
transfer of the title to Bishop Hoban from the old trustees, the five men 
named in our third finding of facts, thus ignoring the attempted trans- 
fer from them to the congregation and from the congregation to Bishop 
O'Hara, as shown by the deeds already referred to. The attorney con- 
sidered these deeds so imperfect as to cast a serious doubt on the valid- 
ity of the transfers. He therefore advised the action as taken by the 
meeting of the congregation. Subsequently, the old trustees refused to 
make the' transfer, and then another meeting was called and held, the 
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result of which was the authorization of legal proceedings to compel 
the five old trustees to convey the church property to Bishop Hoban in 
accordance with the resolution adopted at the previous meeting. 

7. The next step was the filing of a bill in equity to ,No. 9 May 
Term, 1901, in which George Smith and others for themselves and as- 
sociates constituting the St. Joseph Lithuanian Catholic Congregation, 
were plaintiffs, and Vincent Blazys, et. al., the five old trustees, were 
defendants. The purpose of the bill was to have a trust declared in 
the defendants as to secure a conveyance of the property to Bishop 
Hoban. The bill was taken pro confesso and a final decree was entered, 

(1) declaring a trust in the defendant as to the property aforesaid; 

(2) ordering the defendants to execute a declaration of trust within 
ten days rand (3) directing the defendants to convey the church prop- 
erty to Bishop Hoban in trust for the said congregation. Whatever 
criticism might be made as to the regularity of these equity proceedings 
they finally resulted in a deed from the defendants, the old trustees, as 
trustees, to the Right Rev. Michael John Hoban, trustee for the St. 
Joseph Lithuanian Catholic Congregation. Therefore, in August, 1901, 
the title to the church property was securely vested in Bishop Hoban in 
trust for the congregation. 

8. In the year 1906 it. appears from the evidence that considerable 
dissatisfaction existed among the members of St. Joseph's congregation. 
They were not satisfied with their priest, and many of them claim the 
congregation had ho knowledge that the title to their property was in 
Bishop Hoban, as trustee. At first, it seems the objections were more 
on account of the priest than because of the bishop's connection with the 
property ; but whatever may have been the cause of the irritation, the 
outcome was that on July 20, 1906, a meeting cf the congregation was 
held to take action relative to the transfer of the church property from 
Bishop Hoban to other trustees selected by the congregation. This 
meeting was called by means of notices in newspapers and by printed 
slips or bills handed to the members of the congregation. There is no 
evidence as to the manner in which meetings of the congregation to 
transact its business were usually called. The meeting of February 13, 
1901, was called by the priest from the altar; but we were not referred 
to any rule, by-law or custom governing the calling of meetings. We, 
therefore, cannot say that the meeting of July 20, 1906, was irregularly 
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called. There is some question as to the number present at this meet- 
ing; but we have no difficulty in finding as a fact, and we do so find, 
that the resolution adopted at said meeting was passed "by a vote of 
more than a majority of the adult members of the congregation." The 
resolution provided trfot Andrew Krauczunas and others, ten in num- 
ber, "the present trustees," be chosen as trustees "to hold the title to 
all the property belong to this society*" These trustees are directed 
"to take such action, in law, equity, or otherwise, as may be necessary 
to secure the conveyance to them as trustees for said society of the legal 
title to any and all property now held by any other person or persons 
as trustee or trustees for this society." The resolution also provides 
for the incorporation of the society and the subsequent conveyance of 
the property to the incorporated society. Another meeting was held 
in October, 1906, in which the said trustee, the plaintiffs named in the 
present case, were instructed to bring legal proceedings to secure the 
conveyance of the church property from the defendant, he having re- 
fused to make the transfer when requested to do so. 

^9. The canons of the Roman Catholic Church provide and re- 
quire that the title to the property of a Roman Catholic congregation 
which is under the jurisdiction of the Roman Catholic bishop of the 
diocese in which the congregation has its place of worship must be in 
the "ordinary," or, in the present case, in the bishop of the diocese. 

The above specific findings cover all the material facts established 
by the evidence in this case. Briefly recapitulated the facts are : 

(a) The St. Joseph's Congregation is a Roman Catholic Church 
and is under the jurisdiction of the defendant as bishop of Scranton. 

(b) By action of the congregation and by legal proceedings and 
deed the title to the church property was transferred to Bishop Hoban 
in trust for the congregation. 

(c) A large majority of the congregation in 1906 passed a reso- 
lution to secure the transfer of the title from Bishop Hoban to ten 
trustees, plaintiffs named in the present case. 

(d) The bishop refused to make the transfer claiming the right 
under the laws of the Roman Catholic Church to hold the title to said 
property in trust for the congregation. 

In this connection we shall answer the requests for findings of 
facts presented by counsel on each side. 
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PLAINTIFFS' REQUESTS FOR FINDINGS OF FACTS. 

i. The St. Joseph's Lithuanian Catholic Congregation is an un- 
incorporated religious society organized in the year 1892, and has 
maintained a continuous organization from that time to the present, 
and in faith and doctrine is a Roman Catholic Chi rch. 

Answer : We find as requested. 

2. In 1893 the plaintiff congregation purchased from the Elec- 
tric City Land Improvement Company three certain lots on North 
Main avenue in the City of Scranton, being the lots described in the 
second paragraph of plaintiffs' bill, the title to the same being taken 
by deed in the name of five lay trustees, members of the congregation, 
viz., Vincent Blazys, William Yususe, Mike Bernotals, George Mit- 
chell and Joseph Tamalinnas, and subsequent to said purchase a church 
edifice was erected on said lots by the said congregation. 

Answer : We so find. 

3. In the year 1901 proceedings were commenced by bill in equity 
at No. 9, May Term, 1901, in this court, against the five trustees who 
held the legal title to the property in question for the plaintiff con- 
gregation in which eight members of the congregation were named as 
plaintiffs representing the said St. Joseph's Lithuanian Catholic Con- 
gregation for the purpose of compelling the defendants to execute a 
declaration of trust to the effect that they held the property in ques- 
tion for the use and benefit of said congregation, and, for the purpose 
of compelling the said trustee to. execute a conveyance of said prop- 
erty to the defendant, who was then bishop of the Catholic Diocese 
of Sdranton, as trustee for said congregation, the said proceedings be- 
ing actively conducted by one of the plaintiffs, George Smith, and the 
nature and purpose of the same not being understood or consented to 
by at least three of the plaintiffs named therein. 

Answer: We find as requested except that it is not of any ma- x 
terial importance that Smith was active and that at least three of the 
plaintiffs in the equity case did not understand the nature of the pro- 
ceedings. We must give due credit to the record ; nor can we over- 
look the action taken at the meeting in February, 1901. 

4. It was alleged in the said bill of complaint filed at No. 9, May 
Term, 1901, that the following resolutions were passed at a meeting 
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of the said congregation held on the 13th day of February, A. D., 1901, 
viz.: 

"Resolved, By the said St. Joseph's Lithuanian Catholic. Congre- 
gation, in meeting- assembled this day, that Vincent Blazys, President ; 
William Yuski, Treasurer; Mike Bernotas, George Mitchell and Jo- 
seph Tamalinnas, Trustees, be requested to make a declaration of trust, 
setting forth that the title which they took to the premises described 
in the second paragraph of this bill, by virtue of the deed dated the 17th 
day of January, 1896, and recorded in the recorder's office of Lacka- 
wanna County, in Deed Book No. 139, page- 104, they took as trustees 
for the St Joseph's Lithuanian Catholic Congregation, of the City of 
Scranton, and that they had no title or interest in the said preimses of 
their own, nor was any other person or association interested." 

"Resolved, That for the purpose of clearing all doubt to the title 
of the property described in the second peragraph of this bill by reason 
of any errors and defects in the various deeds set forth in this bill, that 
the said Vinceift Blazys, William Yuski, Mike Bernotas, George Mit- 
chell* and Joseph Tamalinnas do make, execute and deliver a deed for 
the said premises to Right Reverend Michael J. Hoban, as trustee for 
our said the St. Joseph's Lithuanian Catholic Congregation, the plain- 
tiffs in this bill, so that he, the said Reverend Michael J. Hoban, shall 
hold the title to the said property in trust for the uses and benefits of 
the said St. Joseph's Lithuanian Catholic Congregation of the City of 
Scranton." 

But the evidence shows that no meeting was held on the date al- 
leged, and that the said resolutions in the form alleged were not 
adopted at meetings of the congregation held in February, 1901, no 
minutes being kept of the meetings, that it is impossible to determine 
what, if any, action was knowingly taken by the said congregation at 
said meetings. 

Answer: We cannot find as requested. There was a meeting 
held arid we consider the action of that meeting valid'. 

5. It was not alleged in the said bill at No. 9, May Term, 1901, 
that the majority of the adult male members of the plaintiff congrega- 
tion consented to the apointment or selection of the defendant as sole 
trustee of the property in question, and the record shows that the bill 
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was taken pro confesso for want of an apeparance, without taking any 
evidence. 

Answer : We so fina. 

6. The plaintiff congregations a meeting held on July 20, igo6 r 
adopted the following resolution by a vote of more than a majority of 
the adult members of the said congregation, to wit : 

"Resolved, That this sbciety appoint the present trustees, who are 
named in resolution number one> as trustees to hold all the property 
belonging to this society, and they are hereby directed to take posses- 
sion, and to take such action in court, or to do whatever may be neces- 
sary to obtain a title in them as trustees of all property now held by 
any other person or persons as trustee or trustees for this society, and 
when a charter of incorporation under the laws of Pennsylvania for 
this unincorporated society has been secured, it is hereby directed and 
ordered that the trustees convey all the property to such corporation." 

And the present proceedings were undertaken in pursuance of said 
action taken at a subsequent meeting of said congregation, held on Oc- 
tober 14, 1906, more than a majority of the adult male members of said 
congregation being present and consenting thereto. 

Answer : We so find. 

7. The defendant refused, upon demand, to convey the property 
in question to the plaintiffs named in these proceedings, <wha were reg- 
ularly chosen by the congregation as trustees to hold the legal title 
thereto, and the defendant claims to hold the property as trustee in 
accordance with the laws of the Catholic Church. 

Answer : We so find. 
DEFENDANT'S REQUESTS FOR FINDINGS OF FACTS. 

1. That St. Joseph's Lithuanian Catholic Congregation was or- 
ganized as a Catholic Congregation, and is, and has been since its pr 
ganization in 1892, under the ecclesiastical jurisdiction of the Catholic 
Church in communion with the Pope of Rome, and of the Catholic 
Bishop of Scranton. 

Answer : We so find. 

2. That the defendant, Rt. Rev. Michael J. Hoban, is tn 
Catholic Bishop of the Diocese of Scranton ; and St. Joseph's Lithnan 
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ian Catholic Congregation and the church and premises occupied by 
said congregation, described in plaintiff's bill, arc located in said dio- 
cese. 

Answer : We so find. 

3. During said congregation's occupancy of said church, divine 
worship ha* been held therein conducted by pastors appointed by the 
Catholic Bishop of the Diocese of Scranton, according to the doctrines 
and laws of the Catholic Church. 

Answer : We so find. 

4. By the law and established usage of the Catholic Church title 
to the church edifices and the land whereon they stand, and to realty 
owned by Catholic congregations appurtenant thereto, must lie in the 
ordinary or bishop of the Catholic diocese in which the congregation 
and property are located, and in the present case the designated eccles 
iastic is the defendant, Rt. Rev. Michael J. Hoban, Bishop of Scran- 
ton, in whose name, according to the law and usages referred to, the 
real estate of St. Joseph's Lithuanian Catholic Congregation should 
stand. 

Answer : We so find. 

5. That the title to the real estate described in plaintiffs' bill was 
properly and legally transferred to the defendant, Rt. Rev. Michael J. 
Hoban, Bishop of Scranton, as trustee for Si. Joseph's Lithuanian 
Catholic Congregation, by Vincent Blazys' et. al., the former trustees, 
by deed dated June 5, 1901, recorded in the recorder's office of Lacka- 
wanna County, in Deed Book* No. 187, page 486, etc., in accordance 
with the laws and usages of the Catholic Church. 

Answer : This is a question of law ; but wc affirm it in this place 
as requested. 

CONCLUSIONS OF LAW. 

Counsel for defendant has submitted to us two propositions of law 
in the form of requests. We adopt them as our own. They are as fol- 
lows: 

1. If a congregation is formed for the purpose of religious wor- 
ship according to the faith and rites of the Catholic Church, has ac- 
cepted the pastor assigned to it by the bishop of the diocese, has placed 



Digitized by LjOOQIC 



230 LACKAWANNA JURIST. 

itself under the authority of the bishop and submitted itself to his au- 
thority in all ecclesiastical matters, the title to its property must be 
taken and held as provided by the canons of the Catholic Church. The 
property acquired by the congregation under such circumstances is the 
property of the church and is subject to its control and must be held 
in the manner directed by its laws. A congregation cannot divorce it- 
self from the church, or from an independent organization and retain 
the ownership of the property. 

2. That the title to the real estate described in plaintiff's bill is 
properly and legally vested in the defendant, Rt. Rev. Michael J. Ho- 
ban, Bishop of Scranton, as trustee for St. Joseph's Lithuanian Catho- 
lic Congregation, in accordance with the laws and usages of the Cath- 
olic Church. 

And we find, 

3. That the plaintiff's bill should be dismissed. 

DISCUSSION. 

The first conclusion of law as above given is taken from the syl- 
labus of the case of Dochkus vs. Lithuanian Society, 206 Pa. 25. In 
that case a bill in equity was filed to compel the conveyance of the 
church property to the Archbishop of Phipadelphia, it being alleged 
that the congregation whose property was involved was a Roman 
Catholic congregation, subject to the jurisdiction of the archbishop in 
all things, and, therefore, under the law of the Catholic Church the 
title to the church property, as of right, should be in the ^rohbishop. 
The court below took this view of the question,, but overlooked the 
proposition that a congregation may worship according to the forms 
and rites of the Roman Catholic Church and yet not be affiliated or 
connected with the ecclesiastical body known as the Roman Catholic 
Church, nor subject to the jurisdiction of the head of the diocese. The 
•case was sent back for a new trial because certain evidence was re- 
jected and because the force of the proposition we have just stated was 
not recognized, but not because the general principle laid down by the 
court below was incorrect. In this c^se at bar we have the converse 
of the situation disclosed in the case just cited. In our case the plain- 
tiffs seek to take the title out of the bishop and place it in other trustees 
named by the congregation, while in the other case the plaintiffs sought 
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to take the title out of the trustee chosen by the congregation and 
place it in the archbishop of the diocese. There can be no question in 
our case as- to the status of the St. Joseph's Lithuanian Catholic Con- 
gregation. It was organized as a Roman Catholic congregation ; it 
has continued to worship according to the forms and rites of the Ro- 
man Catholic Church; it has recognized and submitted itself to the 
ecclesiastical jurisdiction of the bishop of the diocese ; it has accepted 
the priest assigned by the bishop; the church edifice was blessed by 
the bishop ; it tried to place the title to the church property in the for- 
mer bishop and finally did place it in the present bishop and it sent a 
committee to Bishop Hoban to importune him to change their priest. 
Having found these facts as stated, the doctrine laid down so clearly 
and unequivocally in Dechkus vs. Lithuanian Society apply to the pres- 
ent case and is conclusive against the plaintiffs. As was said by Jus- 
tice Williams in Krocker, et. al., vs. Shirley, et. al., 163 Pa. 534, "It 
must be borne in mind that the organization of a denominational body 
or church involves the adoption of a religious creed, and an ecclesias- 
tical polity. Adherence to a particular body requires therefore adher- 
ence to both the creed and the polity. To abandon or to repudiate 
either is to abandon or secede from the body whose authority is thus 
disregarded." 

Plaintiffs' counsel have called our attention to the Act of June 2, 
1887; P. L. 298, amending the seventh section of the Act of April 26, 
1855, P. L. 330, which provides that the real and personal property 
of a religious society or church shall be subject to the control and dis- 
position of the lay members, or such constituted officers or represen- 
tatives thereof, as shall be composed of a majority of' lay members, 
citizens of Pennsylvania; with the further proviso that a trustee or 
trustees other than a layman may be chosen by a majority of the adult 
male members of an unincorporated church or congregation. 

We do not think this Act of Assembly can be considered under 
the facts of the present case. We notice that no reference whatever 
is made to the act in the case first above cited, and we perceive no in- 
consistence in holding, as was held in that case, that the St Joseph's 
Lithuanian Catholic Congregation must conform to the laws of the 
Roman Catholic Church, the law as to the holding of title to church 
property being just as binding as part of the church polity as any 
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other rule or law regulating matters of faith, doctrine or discipline. 

Although we have in substance answered the plaintiffs' requests 
for findings of law, we shall now do so specifically. 

PLAINTIFFS' REQUESTS FOR CONCLUSIONS OF LAW. 

i. The sole question at issue in this proceeding relates to the 
control of the real estate of the plaintiff congregation, no question of 
faith, doctrine or discipline being involved; and in such controversy 
the law of Pennsylvania is the ultimate arbiter, and if the law of the 
church is in conflict therewith the former must prevail. 

Answer: As a general proposition this point is partly affirmed. 
We think the word "discipline" has a wider significance than is given 
to it in the request. It is also true that the law of Pennsylvania must 
prevail ; but the law of Pennsylvania recognizes the principle on which 
the present case is decided. Dochkus vs. Lithuanian Society, supra. 

2. Under the laws of Pennsylvania the control as well as dispo- 
sition of the property of a religious congregation must reside in the 
lay members or such constituted officers or representatives thereof as 
shall be composed of a majority of lay members, citizens of Pennsyl- 
vania, having a controlling power according to the rules, regulations, 
usages or corporate requirements thereof, so far as consistent with the 
law ; and one of the incidents of such control is the right to change 
from time to time the trustee or trustees chosen to hold the legal title 
in accordance with the laws of this state. 

Answer: We affirm this point as a proposition of lafa.' It is a 
mere statement of some of the provisions of the Act of 1887. 

3. Under the law of this State, when the title to the property of 
an unincorporated church or congregation is taken in the name of lay 
trustees of its pwn Choosing, no bishop or ecclesiastic can be lawfully 
made trustee of such property without the consent of a majority of the 
adult male members of such church or congregation, duly given. 

Answer : This is true in certain cases but not in the case at bar. 

4. In order to give the court jurisdiction of a bill brought to com- 
pel the conveyance of the property of an unincorporated church or 
congregation held by lay trustees of its own choosing, to a bishop or 
other ecclesiastic, it must be alleged in the bill and duly proved that 
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the majority of the adult male members of such church or congrega- 
tion have duly consented to such conveyance. 

Answer: Affirmed, although the proposition is not applicable to 
the present case. 

5.. The evidence in this case is sufficient to show that the ma- 
jority of the adult male members of. St. Joseph's Lithuanian Catholic 
Congregation, either in 1901 or at any other time, duly consented that 
its property should be conveyed to the defendant as trustee. 

Answer : Refused. 

6. Even though the defendant had been chosen sole trustee in 
1.901 of the property in question, and due proof had been presented 
that a majority -of the adult male members of the congregation con- 
sented thereto, inasmuch as the laws of this State provide that the. 
control of the property of a religious society shall belong to the lay 
members or such constituted officers or representatives thereof' as shall 
be composed of a majority of lay members, citizens of Pennsylvania, 
as provided by the seventh section of the Act of 26th April, 1855, as 
amended by the Act of 2d June, 1887, the plaintiff congregation had 
the right to change the trustee and to choose other lay trustees to hold 
the legal title to their said property, and the evidence showing that 
they have duly chosen ten of their lay members, trustees to hold the 
legal title for said congregation, and it being established by the evi- 
dence that the ,ten plaintiffs specifically named in the bill filed in these 
proceedings are the ones so chosen, the plaintiffs are entitled to the 
decree prayed for in the first prayer of the bill. 

Answer : Refused. 

7. The power to control the property of a religious corporation 
under the laws of this State, includes the power to change from time 
to time the trustee or trustees to hold the legal title of such property, 
and to compel its conveyance to srch trustee or trustees as may be duly 
chosen in accordance with the laws pf this State. 

Answer: The same answer as given to the third request. 

8. The defendant having set up in his answer that he holds the 
title to the property of the plaintiff congregation as trustee for said 
congregation under j the laws of the Catholic Church, in the diocese of 
Scranton, and State of Pennsylvania, and it having been shown con- 
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clusively by the evidence and admitted by the defendant that the said 
laws of the Catholic Church are in conflict with the laws of this State, 
in that the former do not permit the control of the pr6perty of any 
church congregation to rest in the lay members of any officers or rep- 
resentatives thereof composed of a majority of lay members, but re- 
quire the property to be under the control of the bishop or ordinary 
of the diocese, the court is required under the law of this State, upon 
being satisfied by the evidence of the consent thereto of the majority 
of the adult male members pi plaintiff congregation, as alleged in the 
bill and not denied in the answer, to make a decree compelling the de- 
fendant to convey the property of the plaintiff congregation to the lay 
trustees chosen by such majority of said congregation. 
Answer : Refused. 

9. The evidence showing that the laws of the Catholic Church 
in the diocese of Scranton are in conflict with and contrary to the laws 
of this State in that the former require the control of all church prop- 
erty to be in the bishop of the diocese instead of the lay members or 
such constituted officers or representatives thereof as shall be com- 
posed of a majority of lay members ; and further showing that defend- 
ant claims to hold the property in question in accordance with the laws 
of the Catholic Church as aforesaid, the laws of the State must pre- 
vail, and plaintiff congregation, having chosen ten of their lay mem- 
bers, trustees to hold the legal title to the property in question belong- 
ing to said congregation, are entitled to a decree directing the convey- 
ance of the property as prayed for to the ten trustees so named. 

Answer : Refused. 

10. There having been no allegation or proof in the proceedings 
in this court at No. 9, May Term, 1901, in equity, that the majority of 
the adult male members of St. Joseph's Lithuanian Catholic Congrega- 
tion had in due form of law consented to the appointment of Right 
Rev. Michael J. Hoban, defendant herein, as trustee, to hold the title 
to the property in question, in place of the five original lay trustees, the 
said congregation are not estopped from choosing as new trustees lay 
members of the congregation, nor upon due proof of such action, and 
the refusal of the defendant to transfer the legal title to the said prop- 

v erty to such trustees, from invoking the aid of the court to compel, such 
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transfer; it further appearing that the defendant claims to hold the 
property to contravention of the laws of this State, and in violation of 
the rights of the members of said congregation. 
Answer : Refused. 

11. The law of this State forbids the property of a religious so- 
ciety, not composed wholly of ecclesiastics, to be under the control of 
a bishop or other ecclesiastic, and where a bishop holding the legal 
title to the property of such religious society or congregation, claims, 
against the protest and will of said congregation, the right to control 
the said property by virtue of the canonical laws of the denomination 
to which said congregation belongs, a court of equity will, regardless 
of whether such bishop was appointed trustee in the method pre- 
scribed therefor ^by law, upon a proper proceeding brought by such 
congregation in choosing lay trustees to hold the legal title, compel the 
conveyance of said property to the lay trustees so chosen. 

Answer : Refused. 

12. Under all the evidence the plaintiffs are entitled to a decree 
directing the defendant to convey the property in question to the ten 
trustees named in the bill and chosen by the plaintiff congregation. 

Answer: Refused. 

13. The costs of this proceeding should be placed upon the de- 
fendant, he having refused to comply with the demand made before 
suit brought to convey the property to the trustees chosen by the con- 
gregation. 

Answer : Refused. 

DECREE. 
This cause came on to be heard at a regular term of equity court, 
and was argued by counsel, and upon consideration thereof, it is or- 
dered, adjudged and decreed that plaintiffs' bill of complaint be dis- 
missed. We direct each party to pay his or their own witness fees in- 
. eluding the costs of summoning the witnesses ; the other costs to be 
paid by plaintiffs. 



, The procurement by a prisoner of tools adapted to jail breaking 
is 'held, in State vs. Hurley (Vt.) 6 L. R. A. (N. S.) 804, not to ren- 
der him giiilty of an attempt to break jail. 
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In the Court of Common Pleas of Lackazvanno County. No. jjj, 

March Tertn y 1907. 

CERTIORARI. 

Spetictr Heater Co. vs. Agib Ricketts. 

An attorney is prima facie privileged from service of process while attending 
court In a county other than the one in which he resides. 

Mr. James F. Bell, for plaintiff. 

Mr. Agib Ricketts, for defendant. 

Opinion by Kelly, A. L. J., August 12, 1907. 

The record of the alderman shows that the defendant was sued 
in an action of assumpsit, as a non-resident, by short suinmons which 
was served on January 14th and returnable on January 17th, 1907. On 
the 16th the defendant appeared and filed an affidavit setting forth 
that at the time the summons, was served upon him he was attending 
the Court of Common Pleas, sitting in equity, as counsel for certain 
defendants in certain actions then being tried, naming them, and 
moved that the service of the summons be set aside. The motion was 
refused and the next day at the time fixed for the return of the sum- 
mons, the defendant being in default, the plaintiff offered proof of his 
claim and obtained a judgment for $202.27. On February 5th this 
writ was taken. 

That the defendant is a non-resident appears of record. As a 
non-resident attorney in attendance upon court in this county he was 
prima facie privileged from service of process: Holbes vs. Nelson, 1 
Phila. 217. Therefore when he presented his affidavit and moved to 
set aside the service it was the duty of the alderman to make inquiry 
into the facts and dispose of the motion in accordance with them. 
Whether it would appear upon a hearing that the defendant was en- 
titled to his claim of privilege we, of course, cannot say, because an 
attorney may reside in one county and practice in another, in which 
case he would not be privileged while engaged in the practice of his 
profession in the county in which he did not reside: Parker Savings 
Bank vs. McCandless, 6 C. C. R. 327. The alderman, however, re- 
fused his motion without any inquiry into the facts, This was error. 
The judgment is reversed. 
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In the Court of Common Pleas of Lackawanna Comity. No. 197, Jan- 
uary Term, 1900. 
DEMURRER TO PLAINTIFF'S AMENDED STATEMENT. 
f?. M. Winton, Administrator, etc., to the Use of the Winton Coal 
Company vs. The Lackawanna Coal Company, Limited, 

The general principle is recognized in many cases that an action on an ex- 
pressed Joint promise is properly brought by the promisees jointly, 
and that without such joinder there can can be no. recovery. 

The rule that all joint obligees must join in a suit where the contract shows 
their interests are joint is founded in good reason and is for the pro- 
tection of the defendant, at least in part. If A, B and C, joint obli- 
gees, can each bring a separate suit on a contract it would entail great 
hardship on the defendant and it might lead to remarkable results. 
A might get a verdict for one amount, B for another, and C might 
not get a verdict at all, the result depending on jurors and the .method 
of trying the cases. 

The right of survivorship as an incident of joint tenancy was expressly 
abolished by the Act of 1812. 

Mr. I. H. Burns, for plaintiff. 

Messrs. Willard, Warren & Knapp, T. F. Wells & J. E. Bnrr, for 
defendant. 

Opinion by Edwards, i . J., August 12, 1907. 

On May 9, 1904, plaintiff submitted to the court the amended 
statement in this case and obtained a rule to show cause why it should 
not be filed. It being the more orderly practice to consider the merit 
of 4 statement on a demurrer, we made a rule absolute. Some time 
afterwards defendant filed a demurrer. The demurrer was placed on 
the argument list and was submitted without argument. An examina- 
tion of the plaintiff's statement- disclosed questions of some import- 
ance. We declined to dispose of them without hearing the views of 
counsel. We therefore ordered a reargument and the demurrer is now 
before us a second time. In ordering a reargument we filed a short 
opinion indicating the lines along which the case ought to be argued. 

As stated in said opinion a formidable question arises at tKe very 
threshold of the case. The suit is brought by one of the three parties 
who entered into a joint lease with the defendant. All the promises 
and covenants in the lease on the part of the defendant are made to 
and with Winton, Law and Pierce jointly. An examination of the 
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lease on which suit is brought puts this question beyorid doubt. 

We shall proceed to consider the several grounds of demurrer. 

i. Can one of three joint obligees bring suit on a contract where 
the interest of the obligees is joint and not several, without alleging 
a sufficient reason for the non-joinder of the other two obligees? 

The general principle is recognized in many cases that an action 
on an express joint promise is properly brought by all the promisees 
jointly, and that without such joinder there can be no recovery. For 
definite authority on this point we refer to Marys vs. Anderson, 24 Pa. 
272, and Swint vs. Oil Co., 164 Pa. 202. 

Plaintiff's counsel claim that their statement sets forth a good rea- 
son in law "for bringing a suit in the name of one of the joint prom- 
isees for his one-third of the royalties. The reason is thus stated: 
"By the terms of the said agreement W. W. Winton became duly 
vested with the right to receive his share of the royalties in all the 
coal mined on said tract of land described in the agreement hereto at- 
tached, and upon a minimum of fifty thousand tons per year. The said 
share of W. W. Winton according to the trems of the agreement be- 
ing one-third interest in the coal and royalties accruing therefrom de- 
scribed in the said lease, which was assented to and agreed upon by 
the defendant company in the distribution of the proceeds of the roy- 
alties accruing from the lease; the said defendant at all times recog- 
nizing that the said W. "W. Winton was entitled to one-third of the 
royalties and making direct payment to W. W. Winton from the- mak- 
ing of the contract during the continuance of the lease upon a basis 
fixed by the defendant." 

This allegation, in our julgment, simply means that the defendant, 
in distributing the ro} alties paid a third to Winton, and, presumably, 
a third to each of 'the other two obligees; but the statement does not 
aver that the contract was changed and that the interest of the prom- 
isees became several instead of joint. The contract remained the 
oame and the present suit is brought on this joint contract. The rem- 
edy must follow the contract and as the contract is joint so must the 
remedy be. The rule that all joint obligees must joint in a suit where 
the contract shows their interests are joint is founded .in .good reason 
and is for the protection of the defendant, at least in part. If A, B 
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and C joint obligees can each bring a separate suit on a contract it 
would entail great hardship on the defendant and it might lead to re- 
markable results. A might get a verdict for one amount, B for an- 
other, and C might not get a verdict at all, the results depending on 
juries and 6n the method of trying the cases. There is no reason why 
the defendant in the case at bar should be subjected to three suits on 
one contract any more than the defendant in Marys vs. Anderson, 
supra, should be subjected to eleven suits on the same lease. 

As we understand the law there can be no question of survivor- 
ship in this case. The right of survivorship as an incident of joint 
tenancy was expressly abolished by the Act of 181 2: ArnoLd vs. 
Jack's Executors, 24 Pa. 57; Fathers vs. Lawler, 205 Pa. 24. But, 
the, suit is not brought by any surviving obligee, therefore we need 
not further discuss this point. It appears that the three joint obligees 
died before the suit was brought; Pierce in 1889, Law in 1893, and 
Winton in 1894. We cannot say that this would make any difference. 
As was said in Irwin vs. Brown, 35 Pa. 331 : "If the injury was to 
the three tenants in common, the right of action was not severed by 
the death of any of them." The character of plaintiff's statement 
makes it unnecessary for us to discuss this question now. Nor are we 
called upon to point out the exceptional conditions, grounded in ne- 
cessity, and recognized in law, which permit one of two or more joint 
obligees to bring suit on a joint contract without joining his co-o 
bligees. The pleadings are not in shape for such a discussion. 

2. Outside of the want of proper parties, the declaration in this 
case is defective throughout and is demurrable on other grounds. The 
plaintiff's claim includes three items: (1) the sum of $21,556.44 for 
royalties accounted for but not paid up to the minimum specified in 
the lease; (2) the sum of $125,000 for royalties not accounted for, 
the coal accounted for showing a production on the basis of 650 tons 
per foot per acre, whereas in fact the land leased produced 1 ,400 tons 
per foot per acre; and (3) the sum of $5,000 "for percentage on sale 
of smaller sizes of coal below buckwheat. ,, 

As to all these claims jthe averments in plaintiff's statement are 
vague, indefinite and far from the precise and concise statement of a 
cause of action required by the procedure act. The first item is shown 
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by a page and a half of figures in three columns — a meaningless ag- 
gregation of figures judged by the standard of good pleading. The 
second item, although for a large sum, is disposed of in a few lines. 
It is not precise. The averment covering the third item is clearly in- 
adequate and incomplete. 

For the reasons stated the demurrer in this case is sustained. 



A man who conveys his property to a woman in consideration of 
her marrying him, which she subsequently does, is held, in Jackson vs. 
Jackson (111.) 6 L. R. A. (N. S.) 785, not to be able to reclaim the 
property upon a subsequent estrangement, although he claims that a 
part of the consideration is her promise to be a kind and dutiful wife 
and use the property for their joint benefit, and support him in his old 
age. 



The right to a mandatory injunction to compel a municipal cor- 
poration to designate the streets through which mains are to be laid, 
and the location of hydrants according to the terms of its contracts for 
the construction of a waterworks plant, is sustained in Gadsden vs. 
Mitchell (Ala.) 6 L. R. A. (N. S.) 781, where it is impossible for the 
contractor to prosecute his work until these things are done. 



The right of the state, through its attorney general, to apply to the 
Supreme Court for an injunction to restrain the consummation of a 
conspiracy to violate the election law, by padding registration lists, per- 
mitting repeating and falsifying returns, is upheld in People ex. rel. 
Miller vs: Tool (Colo.) 6 L. R. A. (N. S.) 822. 



The trustee in a deed of trust, who, pending the redemption period 
after foreclosure sale, collects insurance money on the property, is held, 
in Rawson vs. Bethesda Baptist Church (111.) 6 L. R. A. (N. S.) 448, 
to have no right to refuse to turn it over to the mortgagor on the 
theory that his interest in the property has ceased. 
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In the Court of Common Pleas of Lackawanna County. No. 1088, 

September Term, 1904. 

EXCEPTIONS TO REPORT OF REFEREE. 

John /. Joyce vs. The Borough of Dunmore. 

A. municipal corporation which diverts the flow of surface water so that it 
accumulates and flows upon abutting property where it would not nat- 
urally flow, is liable to the abutting owner in damages. 

Mr. I. H. Burns, for plaintiff. 

Messrs. J. W. McDonald and A. A. Vosburg, for defendant. 

Opinion by Kelly, A. L. J., August 12, 1907. 

The plaintiff brought suit in this case to recover for damage done 
to his real estate and personal property by water which was cast upon 
his lot as a result of the changing of the grade of the street in front 
of it and an intersecting street but a short distance away. We have 
carefully examined the whole of the evidence taken before the referee 
and in our judgment it leaves the case in such confusion that the judg- 
ment directed to be entered in favor of the plaintiff cannot be sus- 
tained. 

That a municipal corporation which diverts the flow of surface 
water so that it accumulates and flows upon abutting property where 
it would not naturally flow, is liable to the abutting owner in damages 
is well settled: Torrey vs. Scranton City, 133 Pa. 173; Weir vs. Ply- 
mouth Boro, 148 Pa. 566; Bohan vs. Avoca Boro., 154 Pa. 404; 
Rohrer vs. Harrisburg, 20 Pa. Sup. Ct. 543. And it may be that in this 
case there is sufficient to warrant the conclusion that the plaintiff's 
property was injured by the act of the authorities of the borough in 
grading the streets; but different work was done on Monroe ave- 
nue and on Grove street at different times, and the evidence does not 
show which work it was which caused the damage or what damage 
was caused at the different times that grading was done. The plain- 
tiff testified that the work on Grove street did all the damage and the 
testimony of his witnesses was practically to the same effect, and yet 
the referee finds in his sixth finding of fact "that during the year 
1904 the defendant filled up the street with dirt, stone and gravel in 
front of the plaintiff's lot, and at the same time filled up Grove street, 
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each way a considerable distance from the crossing of Grove street 
and Monroe avenue." In the seventh he finds that such filling caused 
the water to flow upon the premises, and in the eighth he finds that 
the filling in front of the plaintiff's property was from six to eight 
feet in depth, and that it, therefore, became necessary to raise the 
house and fill in the lot, etc. In the ninth he finds that the damage 
"so caused" to the plaintiff was the sum of $560. 

We do not think the evidence sustains these findings. There is 
no evidence to show that the street in front was filled to the depth of 
six or eight feet in 1904. It was filled to some extent several years 
ago and to some extent since the plaintiff's damage occurred. There 
is no evidence by which the damages could be fairly estimated which 
resulted from the particular work on Grove street. 

Upon the whole case we think it must be referred back to the 
referee for a new trial, and when it comes before us again we hope 
the evidence and the findings will be more specific. 

The case is, therefore, referred back to the referee for a new trial. 



A will proved in the state where it was executed, and afterwards 
allowed in another state acocrdin gto the provisions of its statutes, is 
held, in State ex rel. Ruef vs. District Court (Mont.) 6 L. R. A. (N. 
S.) 617, not to be subject to subsequent attack, even in its operation 
upon real estate, in the latter state, for want of capacity of the testator 
or the existence of fraud or duress, under the provisions of the Fed- 
eral Constitution as to full faith and credit of records, where the stat- 
ute of the state where the will was proved provides that the probate 
shall be conclusive upon the will, and the local statute provides that a 
foreign will is as valid as if made within the state; notwithstanding 
another local statute provides that a foreign will, when admitted in the 
state, shall have the same force and effect as a will first admitted within 
the state, which latter might be attacked for lack of capacity within a 
year after probate. 



The right to a mandamus to compel the governor to perform a 
merely ministerial duty is sustained in State ex rel. Irvine vs. Brooks 
(Wyo.) 6 L. R. A. (N. S.) 750. 
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In the Court of Common Pleas of Lackawanna County. No. 443, No- 
vember Term, 1905. 
RULE FOR A NEW TRIAL. 
Elizabeth Tappan vs. G. Warren Tappan. 

A. reconciliation of husband and wife and the resumption of the marital rela- 
tion will abrogate and avoid the effect of an agreement of separation 
previously entered into. 

The contract will be considered as rescinded if the parties afterward co- 
habit or live together, as husband and wife, by mutual consent, for 
ever so short a time. The object of the bond being to secure the wife 
a separate maintenance, there can be no 'pretense for enforcing it after 
she had voluntarily returned to the house of her husband, and been 
there provided for and maintained. 

Messrs. Louis Gramer and John F. Scragg, for plaintiff. 

Mr. C. Comegys, for defendant. 

Opinion by Kelly, A. L. J., August 12, 1907. 

This is an action of scire facias upon a judgment entered upon a 
bond given by the defendant to the plaintiff on the 5th of November, 
1900. The parties are husband and wife and the instrument upon 
which the judgment was entered, although in form a bond with war- 
rant of attorney to confess judgment, is in the nature of an agreement 
of separation. It recites that domestic difficulties had caused the par- 
ties to separate; that in proceedings in the quarter sessions the court 
had made an order of maintenance against the defendant ; and then 
it sets out the agreement of separation in full. The condition of the 
bond is that the defendant shall perform the covenants of the agree- 
ment as set forth and recited in it. It is signed by the defendant, is 
under seal, and the plaintiff caused judgment to be entered upon it, 
so it may be said to be in effect ah agreement of separation and subject 
to the rules of law which apply to such contracts. 

The defense offered at the trial was that in the late winter or 
spring of 1904 the parties became completely reconciled and resumed 
their marital relations thus avoiding and completely abrogating the 
instrument in question. The evidence was contradictory and the case 
was submitted to the jury with the instruction that if they found that 
there had been such a reconciliation, entered into by both of the par- 
ties in good faith it would constitute a good defense in law and the 
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verdict should be for the defendant. The jury found for the deiend- 
ant, and the r plaintiff seeks a new trial upon the grounds, among 
others which require no notice, (i) that evidence of reconciliation is 
not competent as a. defense in a scire facias proceeding, and (2) that 
a reconciliation would not constitute a defense to any payments due 
the plaintiff up to the time of such reconciliation. 

The principle is well* settled that a reconciliation of husband and 
wife and the resumption of the marital relations will abrogate and 
avoid the effect of an agreement of separation previously entered into : 
25 Am. & Eng. Ency. of Law, 472. "The contract will be considered 
as rescinded if the parties afterward cohabit or live together as hus- 
band and wife, by mutual consent, for ever so short a time:" Wal- 
worth, Chancellor, in Carson vs. Murray, 3 Paige (N. Y.) 483. In 
Shelthar vs. Gregory, 2 Wend. 422, Southerland, J., said: "The ma- 
terial question presented by this case is whether the return of the wife 
to the bed and board of her husband terminated the agreement be- 
tween them to live separate and apart from each other, and destroyed 
the legal force of the bond which had been given by the husband as 
a part of that agreement for her separate maintenance. * * * * 
The object of the bond being to secure to her a separate maintenance, 
there could be no pretence for enforcing it after she had voluntarily 
returned to the house of her husband, and been there provided for 
and maintained. * * * * If she returned for the purpose of re- 
suming her duties and privileges as a married woman, and was re- 
ceived by the defendant as his wife, then their previous agreement to 
livfc separate from each other was at an end, and the bond which had 
been given for her separate maintenance must fall with the contract or 
agreement out of which it arose, and upon which it was founded." 
The principle is also recognized in the case of Hitner's Appeal, 54 Pa. 
no. 

Such being the law we can see no reason why the defense cannot 
be made in a scire facias proceeding. In such a proceeding the de- 
fendant may always plead a subsequent satisfaction or discharge of 
the judgment or record upon which the writ issues: 19 Am. & Eng. 
Ency. PI. & Pr. 286; Dowling vs. McGregor, 91 Pa. 410. The recon- 
ciliation of the parties operates as a discharge of the obligation. It 
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rescinds it, avoids it, absolutely annihilates it It is ho longer en- 
forcible at all, in any way.- It is in law as though it had never existed. 
It, therefore, logically follows that it cannot be revived or any of its 
executory provisions enforced. Rule discharged. 



A sealed writing to the effect that the lessors demise, let, and 
lease for coal mining and coke manufacturing purposes, for a certain 
period, a tract of land, and grant to the lessee the sole and exclusive 
privilege of mining, shipping, and selling the coal, and the right to 
erect and use all buildings and structures necessary for such purpose, 
and providing for an extension of the contract if at the expiration of 
the stipulated period all the available merchantable coal has not been 
mined and removed, and also for the payment of a rent or royalty to 
the lessors of 10 cents a ton for all coal mined, and containing a clause 
of forfeiture for non-compliance by the lessee with the covenants of 
the writing, is held, in Harvey Coal & Coke Co. vs. Dillon (W. Ya.) 
6 L. R. A. (N. S.) 628, to create a lease, a chattel real, taxable to the 
lessee. 



An instrument reciting the receipt of a certain sum in part pay- 
ment of all timber of a certain kind and dimensions on certain de- 
scribed land, which has been sold to the purchaser for a certain amount 
to be paid within a certain time, together with a right to enter the land 
and build tramways to remove it within ascertain term of years, is held, 
in Dennis Simmons Lumber Co. vs. Corey (N. C.) 6 L. R. A. (N. S.) 
468, to pass title to the timber. 

That the administrator of an insolvent trustee cannot be compelled 
to redeem from the general assets of the estate trust property pledged 
by the trustee as collateral to a loan for his individual benefit, is de- 
clared in Lowe vs. Jones (Mass.) 6 L. R. A. (N. S.) 487. 



An equitable remedy given a cestue que trust to follow trust funds 
into property in which they may have been fraudulently invested by 
his trustee is held, in Chavez vs. Myer (N. M.) 6 L. R. A. (N. S.) 
793, not to be taken away by statutory provisions affording a remedy 
by attachment or garnishment. 
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In the Court of Common Pleas of Lackawanna County, No. 14, Sep- 
tember Term, ipof. 
IN EQUITY. 
Rule to Show Cause Why a Preliminary Injunction Should Not Issue. 
Andrew Mitchell et. at. vs. The School District of the City of Car- 

bondale. 

A preliminary injunction praying to restrain a School District from issuing 
bonds will be refused where the resolution of the board authorising 
the issue of such bonds specifically states the purpose, to wit: To fund 
the floating indebtedness, and the testimony shows that by issuing said 
bonds the district would save two per cent, per annum. 

Messrs. H. C. Butler and J. B. Jordan, for plaihtiffs. 

Mr. J. E. Brennan, Solicitor, for defendant 

Opinion by Edwards, P. J., August 12, 1907. 

The bill in this case is a taxpayers' bill praying for an injunction 
to restrain the defendant school district from issuing $36,000 of bonds, 
for the reason that the issue would increase the indebtedness of the 
school district to an amount exceeding two per cent, of the assessed 
valuation. 

After hearing the evidence on both sides we are satisfied that the 
plaintiffs would not have brought their bill had they known surely 
that the issue of bonds was for the purpose of funding and taking up 
a floating indebtedness of $24,000 due to one of the Carbon/We banks. 
In advertising the issue of bonds it was not stated that the purpose of 
the issue was to take up other indebtedness. Plaintiffs were prob- 
ably misled thereby. 

The resolution of the school board authorizes the issue of said 
bonds specifically states the purpose, to wit, to fund the floating in- 
debtedness. The testimony shows -that by. issuing bonds at four per 
cent, the district would save two per cent, per annum. 

The proceedings of the school district appear to be regular and 
the plaintiffs have not made out a case entitling them to equitable re- 
lief. 

Now, August 12, 1907, the rule is discharged and a preliminary 
injunction is refused. 
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In the Court of Common Pleas of Lackawanna County. No 1226, 

September Term, 1905. 

'EXCEPTIONS TO REFEREE'S REPORT. 

Catharine Riley, et. al. vs. The City of Scranton. 

A municipality is not liable for any injury caused by the misuse or abuse of 
a license or permit to occupy a public street, for building material or 
any other lawful purpose, by the licensee. In the absence of evidence . 
that the contractor had a permit from the proper officer of the city to 
occupy the street at the place where the injury occurred, and the ob- 
struction over which the plaintiff fell was negligently maintained there, 
the city would be liable. 

Messrs. H. D. Carey and I. H. Burns, for plaintiff. 

Mr. D. J. Davis, City Solicitor, for defendant. 

Opinion by Kelly, A. L. J., August 12, 1907. 

We. can see no merit in any of the exceptions and we do not think 
the case calls for any extensive discussion. The chief contention on 
the part of the defendant at the argument was that the case comes 
within the principle that a municipality is not liable for any injury 
caused by the misuse or abuse of a license or permit to occupy a pub- 
lic street, for building material or other lawful purpose, by the licensee. 
*f he principal contended for is well established : Smith vs. Simmons, 
103 Pa. 32; Susquehanna Depot vs. Simmons, 112 Pa. 384; Eby vs. 
Lebanon Co., 166 Pa. 632 ; Thomas vs. Ry. Co., 191 Pa. 361 ; Levan- 
ite vs. City of Lancaster, 215 Pa. 576. The question, therefore, is 
whether this case falls within it. The plaintiff was injured by falling 
over a pile of loose bricks while walking on a public street in the night 
time. They were left there by the servants of a contractor who was 
engaged in erecting a church building upon a lot abutting the street 
when the accident happened. If the contractor had a permit from the 
proper officers of the city to occupy that street at that place for the 
purpose of piling his brick and other material, and the obstruction 
over which the plaintiff fell was negligently maintained there by his 
agents the city would not be liable. But there is no evidence to that 
effect* and the referee refused to so find. It is true that upon cross- 
examination of the contractor by the plaintiff's counsel he stated that 
he had a permit 'to put the bricks in the street, but it does not appear 
that it was a permit issued by authority of the city of Scranton, nor 
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what street it gave him permission to occupy, nor„ in the language of 
the referee, "whether he piled the building materiaMn the street in ac- 
cordance with the permit ; or in violation of a permit." 

We have examined the case fully and in our opinion it was prop- 
erly disposed of by the learned referee. The exceptions are all dis- 
missed and judgment is directed to be entered in accordance with the 
referee's findings. 



In the absence of statutory authority, a municipal corporation is 
held, in Linne vs. Bredes (Wash.) 6 L. R. A. (N. S.) 707, to have no 
power by ordinance to make delinquent water rentals a lien upon 
property as against a subsequent owner or. occupant who did dot con- 
tract the charges or make default in their payment. 



The drilling of an artesian well is held, in Rolewitch vs. Harring- 
ton (S. D.) 6 L. R. A. (N. S.) 550, to be within the meaning of a 
statute giving a lien for labor on any building or other improvement 
on land. 



That a court of equity will not restrain a sale under power of 
sale contained in a mortgage because the statute of limitations has. run 
against an action to foreclose it is declared in House vs. Carr (N. Y.) 
6 L. R. A. (N. S.) 510. 



That equity will not cancel a real-estate mortgage securing a just 
debt, which concededly has not been paid, at the suit of the mortgagor 
or one standing in his shoes, when the only ground urged for such re- 
lief is that the statute of limitations, is available as a defense against 
its foreclosure, is declared .in Tracy vs. Wheeler (N. D.) 6 L. R. A. 
(N. S.) 516. 



The cause of action for breach of contract to devise land in con- 
sideration of services rendered is held, in Goodloe vs. Goodloe (Tenn.) 
6 L. R. A. (N. S.) 703, to arise upon breach; and the right to re- 
cover for the value of all the services, although part were rendered 
beyond the statutory liipitation period, is sustained. 
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In the Court of Common Pleas of Lackawanna County. No. ipi, Jan- 

uary Term, 1906. 

DEMURRER TO STATEMENT. 

W. T. Pales, et al., vs. D. P. Hallowpeter, et of. 

In an action of assumpsit the procedure act in express terms requires that 
the statement "shall be accompanied by copies of all notes, contracts, 
book entries * * * upon which plaintiff's claim is founded." This 
is not merely directory; it is absolutely imperative and if the copy of 
the written or printed contract on which the action is founded or any 
part thereof does not accompany the statement, and its absence is not 
satisfactorily accounted for, the omission cannot be supplied by aver- 
ments of the contents or the substance of the missing paper. A writ- 
ten contract, however, can be so changed as to make the whole a parol 
contract and then it is not necessary to tile a copy of it, but such an- 
effect is not produced by a slight or immaterial variation of the writ- 
ten contract. 

Joint obligors must all be sued or some sufficient reason in law must be 
given why they are not. Where there is a cause of action against 
several persons jointly, failure to include all of them can be taken ad- 
vantage of by demurrer, when that fact is apparent on the face of the 
statement. 

Mr. Agib Ricketts, for plaintiff. 

Merrs. Willard, Warren & Knapp, for defendant. 

Opinion by Edwards, P. J., August 12, 1907. 

Before proceeding to consider the demurrer we shall give a brief 
synopsis of the plaintiffs' statement: 

1. Defendants, "among others," entered into an agreement, the 
subject matter of which was the formation of a new company for the 
purpose of acquiring the property of The Wynola Oil, Gas, Develop- 
ment and Improvement Company. Defendants were to receive four 
shares of the common stock of the new company in exchange for one 
share of the preferred stock of the old company. The transaction was 
to be completed by June 1, 1905. Plaintiffs, for their services in or- 
ganizing the new company, were to receive one-tenth of the common 
stock thereof, "to be issued to Willard T. Fales and Alexander Rick- 
etts, share and share alike, and individually," arid another one-tenth 
was to be paid to the same parties, "in the same way" for their ser- 
vices in selling preferred stock. It was anticipated that the new com- 
pany would be incorporated with a capital of $50,000 in common stock 
and $25,000 in preferred stock. 
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The foregoing, in substance, constitutes the alleged agreement. 
The first paragraph of plaintiffs' statement also av^rs. that the de- 
fendants subsequently agreed to organize the new company them- 
selves. 

2. In consideration of the said promises and agreements plain- 
tiffs proceeded to do their part of the work and succeeded in securing 
a transfer from the old company of all its property to certain trustees 
for the new company, the deed of transfer being recorded in Wyo- 
ming county. 

3. Plaintiffs also secured options for lands surrounding the 
lithia spring, at their own cost and expense. 

4. The plans first proposed by plaintiffs were afterwards, changed 
to meet new conditions, and such changes were assented to by defend- 
ants. 

5. Plaintiffs prepared the application for the incorporation of 
the new company, and defendants approved the same, but demanded 
that the plaintiffs further secure enough subscriptions to pay the ex- 
pense of incorporation. This was done and the plaintiffs again de- 
manded that the defendants perform their part of the agreement, viz., 
to incorporate the new company and to deliver to the plaintiffs the 
stock due to them for their services. 

Wherefore, the plaintiffs having lost the stock mentioned in the 
agreement and having expended time, labor and money, bring suit for 
ten thousand dollars. 

The first ground of demurrer is stated as follows : 

"The plaintiffs' statement is sufficient in that it appears that this 
suit is brought upon a written contract and no copy of the contract is 
attached to the plaintiffs' statement. If the matter enclosed within the 
quotation marks in the body of the plaintiffs' statement is intended to 
be a copy of the contract, then it was evidently not signed by the de- 
fendants or any of them, and the plaintiffs' statement does not show 
by whom it was signed, if at all, and is, therefore, incomplete and 
insufficient." 

We are of the opinion that this ground is well taken. In an ac- 
tion of assumpsit, the procedure act in express terms requires that the 
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statement "shall be accompanied by copies of all notes, contracts, book 
entries * * * upon which plaintiffs' claim is founded." As was 
stated in Acme Mfg. Co. vs. Reed, 181 Pa. 383: "This is not merely 
directory; it is absolutely imperative; and if the copy of the written 
or printed contract on which the action is founded, or any part thereof, 
does not accompany the statement, and its absence is not satisfactorily 
accounted for, the omission cannot be supplied by averments of the 
contents or the substance of the missing paper." 

It is reasonable to infer that the agreement set forth in the first 
paragraph of plaintiffs' statement is in writing, because it is given 
within quotation marks and begins thus: "We the undersigned ■•" 
yet, the names of the "undersigned" are not given. In other words, the 
statement is not accompanied by a copy of the contract on which the 
plaintiffs' claim is founded. 

In answer to this proposition plaintiffs' counsel says that the con- 
tract had been so changed as to make the whole a parol contract, and 
therefore, that it was not necessary to file a copy of it, and we are re- 
ferred to Malone & Son vs. R. R. Co., 157 Pa 430. An examination 
of this case will show that an essential parol, alteration of a written 
contract draws to its nature the retained stipulations of the old con- 
tract and reduces the whole to a parol contract, and therefore, that it 
is not necessary to file a copy of the writen contract with the state- 
ment ; but that such an effect is not produced by a slight or imma- 
terial variation of the written contract. 

It' is evident that the foregoing argument is offered as an excuse 
for failing to file a complete copy of the contract. Indeed, near the 
end of the statement, plaintiffs aver that the defendants refused to 
perform their part of the "agreement," and, that notwithstanding the 
notice served on the defendants that owing to their default they would 
be held responsible in damages, they, the defendants, continued to re- 
fuse to perform their part of the "agreement." We cannot escape -the 
conclusion that plaintiffs' cause of action is founded on a written agree- 
ment. It is true that some variations of the terms of the agreement 
are suggested in the statement ; but they are not of an essentially im- 
portant nature. Nor is it possible to ascertain from the statement it- 
self whether the variations, slight as they may be, are covered by any 
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writing or rest in parol. Neither is there any consideration alleged 
for the subsequent promises. It is difficult to determine what the 
final undertaking was, the statement being indefinite and abounding 
in conclusions, and not being the precise and concise statement of the 
couse of action required by the procedure act. 

Apart from the question of a writen or parol agreement the plain- 
tiffs are confronted with a more serious difficulty. The defendants 
are sued jointly on a contract. Plaintiffs state that their cause 6i ac- 
tion is based upon an agreement "entered into by the above-named 
defendants, among others." Who are the others? How many are 
they? Why are they not joined as defendants? Can the plaintiffs, 
having a cause of action against several persons jointly, select some 
of them. as defendants and leave others out? And why cannot the 
failure to include all the joint obligors be taken advantage of by de- 
murrer when that fact is apparent on the face of the statement? On 
this point it is immaterial whether the contract is in writing or in parol. 
The joint obligors must all be sued, or some sufficient reason in law 
must be given why they are not. The only construction we can place 
on the words "among others" is, that there are some other persons 
equally and jointly obligated with the defendants in the matters com- 
plained of by plaintiff. All this goes to show how important in this 
case is a compliance with the requirement of the procedure act that the 
statement should be accompanied with a copy of the contract — the 
whole contract. 

. Defendants also raise the question of the right of the plaintiffs 
to bring an action in their names jointly. In the agreement sued on 
it is provided that one-tenth of the common stock of the new com- 
pany shall be "issued to Willard T. Fales and Alexander Ricketts, 
share and share alike, individually, as payment in full for their ser- 
vices." If this is a covenant on the part of the defendants and "others" 
to. issue one-half of this stock to Fales and the other half to Ricketts, 
individually and separately, the plaintiffs cannot join in this action. 
If, on the other hand, tlie division of said stock is a part of a scheme 
of stock distribution, arranged by the defendants themselves and with 
each other, we see no reason why, in such ^ case, the plaintiffs couK 
not sue jointly. So far as we are enlightened by the agreement as 
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partly given and by the statement of the plaintiffs, we* are unable to 
determine this question. This may be regarded as a criticism of the 
declaration on the ground of the want of precision and conciseness. 
Nevertheless, we decline to sustain the third ground of demurrer. 

The plaintiffs have seen fit to join issue on the demurrer. There- 
fore, for the reasons above given, and on the pleadings, we enter judg- 
ment on the demurrer for the defendants. 



A contract for the hiring for a certain time, at a certain price, of 
a team and carriage, which by its terms is one of bailment, is held, in 
McColligan vs. Pennsylvania R. Co. (Pa.) 6 L; R. A. (N. S.) 544, not 
to be converted into a contract of service, so as . to render the owner 
liable for the acts of the hirer, by the facts that the contract provides 
for the rates to be charged upon subletting the outfit, limits the ter- 
ritory in which it may be used and the kind of work which can be done, 
and that the owner employs an agent to supervise this branch of his 
business, secure men to undertake the work, and make contracts with 
them, and enforce their terms and conditions, which may be done by 
cancellation of the contract. 



The right to enforce a lien against the land in possession of a 
tenant for lumber furnished him with which to build a house upon it 
which may be removed at the expiration of the lease, merely because 
the owner expressed in writing his consent to the building, is denied 
in Oregon Lumber Co. vs. Beckleen (Iowa) 6 L. R. A. (N. S.) 485, 
although the seller refused to let the tenant have the material without 
an order from the owner, and interpreted the writing as such order, 
if the owner had no knowledge of that fact, and was merely informed 
that his consent was necessary. 



The limit of the master's duty to his servant regarding places and 
appliances is held in Armour & Co. vs. Russell (C. C. A. 8th C.) 6 L. 
R. A. (N. S.) 602, to be the exercise of ordinary care, having regard 
to the hazards of the service, to provide the servant with reasonably 
safe working places, machinery, tools, and appliances, and to exercise 
ordinary care to maintain them in a reasonably safe condition of repair. 
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In the Court 'of Common Pleas of Lackawanna County. No. 600, 

March Term, 1906. 

SCIRE FACIAS TO REVIVE JUDGMENT NO. 683, MAY 

TERM, 1902. 

Rule for Judgment Notwithstanding the Affidavit of Defence. 

Commonwealth to the Use of Harriett Seeger, et at., vs. Anthony 

Seeger, et al. 

It is too late to question the finality of a judgment entered upon a scire fa- 
cias. - Nor can there be any defence to a second scire facias to revive 
said judgment, except payment; and as long as there is anything un- 
paid on the judgment it should be revived for the full amount. 

Mr. A. W. Bertholf, for plaintiffs. 

Mr. W. W. Lathrope, for defendants. 

Opinion by Edwards, P. J., August 12, 1907. 

The judgment intended to be revived by these proceedings is for 
$300 and is based on a recognizance given in a desertion case. The 
original sci. fa. sur recognizance No. 682, May Term, 1902, was be- 
fore the court for adjudication several times and has been the subject 
of several motions and orders. It has been disposed of on its merits, 
more than once. It is too late now to question the finality of the judg- 
ment entered upon the said scire facias. Nor can there be any defence 
to the present scire facias to revive said judgment, except payment; 
and, as long as there is anything .unpaid on the judgment it should 
be revived for the full amount of $300, the penal sum named in the 
original recobnizance. 

The way the record now stands there are three use parties: A. 
B. Bertholf, assigned to D. W. Shay, $140.89, with interest from Jan- 
nary 6, 1903; Maggie Colcher, $74, with interest from May 15, 1903. 
Harriet Seeger, the other use party, has satisfied her share of the judg- 
ment. Therefore the only controversy is as to the part of the judg- 



Digitized by LjOCKMC 



LACKAWANNA JURIST. 255 

ment assigned to D. W. Shay, Maggie Colcher, the other use party, 
being also one of the defendants. The affidavit of defense is clearly 
insufficient. 

The rule for judgment notwithstanding the affidavit of defense is 
made absolute. 



The ordinary work of a section gang on or along the track of a 
railroad is held, in Dunn vs. Chicago, R. I. & P. R. R. Co. (Iowa) 6 L. 
R. A. (N. S.) 452, not to be so connected with the use and operation 
of the railway as to bring it within the intendment of a statute render- 
ing railroad companies liable to one employe for the negligent act of 
another when engaged in such use and operation, so as to make the 
railroad company liable for an injury resulting from the negligent act 
of another of the gang when so employed. 



The carrying on of stock yards at a commercial center with which 
all the railroads entering the city connect, and which is the only avail- 
able market in the city and for a large scope of country around it for 
the selling, feeding, resting, and shipping of live stock, is held, in Rat- 
cliff vs. Wichita Union Stock Yards Co. (Kan.) 6 L. R. A. (N. S.) 
834, to be a business affected with a public interest, and subject to 
public regulation and control in respect to rates. 



The right to a decree of specific performance of a contract to give 
security for a debt is denied in Brown vs. E. Van Winkle G. & M. Co. 
(Ala.) 6 L. R. A. (N. S.) 585, where insolvency of the debtor, or 
other ground for equitable relief, is not alleged, on the ground that 
breach of the contract will give an immediate right of action, and the 
measure will be the amount of the debt, so that the remedy at law is 
complete. 



The statement of an attesting witness that a testator was not in 
a condition to hake a will is 'held, in Re Shapter (Colo.) 6 L. R. A. (N. 
S.) 575, not to impair the effect of his attestation. 
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In the Court of Common Pleas of Lackawanna County. No. 356, Jan- 
uary Term, 1907. 
RULE TO OPEN JUDGMENT. 
Assigned to George M. Okell vs. Salvatore Scamacca, et al. 

To vary and contradct the terms of a written instrument upon the ground of 
fraud before the . case can be submitted to a jury it must be shown 
that the contention is correct by evidence that is clear, precise an,d in- 
dubitable and such as would move a. chancellor to decree a reforma- 
tion of the instrument. 

Mr. George M. Okell, for plaintiff. 
.Mr. H. C. Hurler, for defendant. 
Opinion by Kelly, A. L. J., August 12, 1907. 

The judgment in this case was entered upon a sealed bond for the 
sum of $300 signed by both of the defendants, which accompanied a 
mortgage of a like sum also signed by both of them and duly acknowl- 
edged before a notary public. The defendants claim that it was falsely 
represented to them when they signed the bond and mortgage that 
they were for $190 and not for $300. They thus seek to vary and con- 
tradict the terms of the two written instruments upon. the ground of 
fraud and before they can ask to have their case submitted to a jury 
they must show that their contention is correct by evidence which is 
clear, precise and indubitable and such as would move a chancellor to 
decree a reformation of the instruments : 6 P. & L. Dig of Dec, 10277, 
et seq. This, in our opinion, they have not done. The evidence given 
on their behalf is vague, contradictory and unsatisfactory and falls far 
short of the equality required under the rules of law, and we do not 
feel justified in submitting to a jury the question of varying the amount 
as set forth in the bond and mortgage. 

The defendants also alleged that there should be credited upon 
the judgment the sum of $1 10, the amount of a deposit left by Salva- 
tore Scamacca, the real owner of the judgment, with Vito Girardi, pre- 
vious to the execution of the bond and mortgage in question. Upon 
the whole evidence we do not think the defendants have sufficiently 
sustained this claim either. The defendants purchased a property from 
Girardi while he had the $110 on deposit, and we are satisfied that the 
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$110 was merged in the transaction of conveying, the property and 
giving the bond and mortgage to secure the balance of the purchase 
money due. While the deed wa$ made by a Mrs. Rosa and the bond 
and mortgage made payable to net, there is no .dispute but that she 
was a mere trustee -for Girardi, and the defendants did all the busi- 
ness incident to the transaction with Girardi. (See p. 14, defendants' 
depositions.) 

Regarding the payment of $37 as a credit we do riot understand 
that there is any dispute. That payment we understand is admitted 
and credited. 

Both rules to open the judgment are discharged. , 



A power authorizing a sale of the. ancestor's land for the purpose 
of division, in an agreement among heirs at law for the settlement of 
the estate, is heW, in Weaver vs. Richards (Mich.) 6 L. R. A. (N. S.) 
855, to be revoked by the death of one of the parties, although it con- 
tains a provision that it shall not be revoked by death, and authorizes 
the payment of the salary and expenses of the agent out of the pro- 
ceeds of the property. 



A lumber company which obtains from a railroad company the 
privilege of running a .logging train on its roadway, which has no 
supervision or control over the track or knowledge of its condition, is 
held, In Hamilton vs. Louisiana & N. W. R. Co. (La.) 6 L. R. A. (N. 
S.) 787, not to be liable where the logging train is derailed by the giv- 
ing' way of a defective bridge, resulting in the injury of the conductor, 
who had full knowledge of the situation when he accepted the em- 
ployment. 



The lease by an employer of its business plant for a term exceed- 
ing the duration of the employment contract, and the attempt to trans- 
fer such contract to its lessee, are held, in White vs. Lumiere North 
American Co. (Vt) 6 L. R. A. (N. S.) 807, to operate as a dismissal 
of the employe without cause, and entitle him to sue for breach of con- 
tract. 
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In the Court of Common Pleas of Lackawanna County. No. 284, No- 
vember Term, ipoi. 
REASONS FOR A NEW TRIAL. 
MOTION FOR A RULE. 

Miranda Winchell vs. Almira Stevens, Executrix. 

Under certain circumstances, the previous declaration of a witness, con- 
sistent with his present testimony, are admissible when the credit of 
the witness has been impeached by attacking his character, when his 
testimony is impugned by contradictory proof and when evidence has 
been produced tending to establish that his testimony is of recent fab- 
rication, or that he has made declarations inconsistent with his evi- 
dence at the trial. Such declarations are not admissible until the 
character of the witness has been impeached or his testimony attacked 
or contradicted. To relax the rule would open a way for the manufac- 
ture of evidence without, limit. Evidence of previous declarations of 
a witness for plaintiff, conformatory of his testimony, are not admis- 
sible in the presentation of plaintfTs case n chief. 

When the credit of a witness is not attacked by tae defence and nobody tes- 
tified that his testimony was a recent fabrication or that he had made 
declarations nconsstent with his evidence on the trial, evidence im- 
peaching his testimony is inadmissible. To have the benefit of the rule 
of evidence thus invoked it is necessary for the defence in sur-rebuttal 
to attack the character of the witness. 

Mr. Charles L. Hawley, for plaintiff. 

Mr. George B. Davidson, for defendant. 

Opinion by Edwards, P. J., August 12, 1907. 

Plaintiff's counsel on filing reasons for a new trial submitted at 
the same time a brief of the law applicable to the case. This case, in 
our judgment, was properly tried, and the verdict for the defendant 
is fully sustained by the evidence. We have decided to refuse a rule 
for a new trial; and, for the benefit of counsel, we shall briefly dis- 
cuss our reasons for refusing the rule. 

The issue tried relates to a judgment note signed by William J. 
Stevens October 20, 1881. The note is for the sum of $300, and it is 
made payable to Maggie Stevens, or bearer. Maggie was the wife of 
William J. Stevens, and the plaintiff, Miranda Winchell, is the sister 
of Maggie Stevens. In October, 1901, twenty years after the note was 
signed, it was entered of record. Thereupon the defendant presented 
his petition to open the judgment, claiming, inter alia, that the note 
was materially altered since he signed it, the alteration consisting of 
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the addition of a seal, and he pleaded the statute of limitation. The 
whole contention at the trial centered around the seal. Was the seal 
a more recent addition to the note, or, was it on the note before it was 
signed by the defendant? That is the question that was submitted to 
the jury, who decided against the plaintiff. 

About half a dozen experts were sworn on each side. As usual 
in expert testimony there was a direct conflict in the evidence given 
by the opposing experts, all of those on one side maintaining that the 
seal was added to the note long after the signature was made, and all 
of those on the other side maintaining otherwise. Although of no 
moment in this discussion, we think the jury paid no attention to the 
expert testimony, but rather, that they relied upon their own inspec- 
tion of the note, aided by a magnifying glass which counsel agreed 
should be sent out with the jury. This inspection and the testimony 
of other witnesses, not expert, undoubtedly accounted for the verdict. 
Some of the reisons for a new trial relates to objections made and 
overruled to the competency of some of the expert witnesses. The 
experts on both sides were about equally competent. None of them 
had trie high scientific qualifications which are the result of many years 
of study and training exclusively devoted to a particular specialty. 
Nevertheless, the witnesses on both sides were competent to testify," the 
value of their testimony being for the jury. We find no merit in the 
reasons relating to the expert testimony. 

The only reasons which deserve a more extended discussion are 
the first and second. They are as follows : 

First : The learned Court erred in sustaining the defendant's ob- 
jection to, and refusing to allow the plaintiff to introduce testimony by 
Miranda H. Winchell, the plaintiff, and Eva O. Winchell, her daugh- 
ter, both witnesses for the plaintiff, showing the conversation which 
took place between Mrs. Winchell, the plaintiff, her husband, Charles 
B. Winchell; their daughter, Eva O. Winchell, and the wife of the 
deceased defendant, William J. Stevens, at the time when the note in 
suit was drawn by Charles B. Winchell, and the seal in dispute added 
thereto by him, and before the time when the note was first seen and 
signed by William J. Stevens, he thus ratifying the conduct and con- 
versation of his then wife, as his agent at the time such note was so 
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drawn and the seal so added by Charles B. Winchell, all of such con- 
versation occurring at a time when no one did suppose or could have 
supposed that an action at law would ever result from what was being- 
done. 

Second: The learned Court erred in overruling the objection of 
the plaintiff to the^ admission of and in admitting the testimony of Mrs. 
Harriet A. Smith, a witness for the defendant, showing a conversation 
between herself and Margaret Stevens in which Margaret Stevens was 
said to have admitted that the seal was added to the note after it was 
outlawed, such conversation between Mrs. Smith and Mrs. Stevens 
having occurred, as shown by the uncontradicted testimony, after Mrs. 
Stevens had given the note to Mrs. Winchell and at a time when she, 
Mrs. Stevens, had no interest in the note and was, therefore, riot mak- 
ing a declaration against her interest at the time such declaration is 
said to have been made. 

These reasons have a logical relation one with the other. We 
shall first consider the Second reason. We allowed Mrs. Harriet Smith 
to testify to certain declarations made by Maggie Stevens to the effect 
that the note was outlawed and that the seal was added to the note 
long after it was signed. Plaintiff's counsel say that such declarations 
Were not admissible as against interest, because "as shown. by the 
uncontradicted testimony" Mrs. Stevens had then parted with the note 
— had given it to her sister, Mrs. Winchell. Counsel are mistaken as 
to the fact stated. There is no such "uncontradicted testimony." It 
should be remembered that Mrs. Stevens died on June 6, 1893. The 
conversation with Mrs. Stevens, as testified to by Mrs. Smith, oc- 
curred about a year before Mrs. Stevens' death. We here quote a part 
of Mrs. Smith's testimony: 

"Q. What was said about the note? A. She spoke about the 
note, she wanted Miranda to have the money and thfc. note with it. 
She had a note, she said, a judgment note. I says, 'You don't keep 
a note without entering it?' and she said, 'Yes.' And I says, 'It will 
outlaw.' And she said it did outlaw; she said Mr. Winchell had seen 
a lawyer here in Scranton and he had told her if there has been a seal 
on it it was all right, and she said afterwards Charley fixed it and it 
was all right : and I said I thought it was good for nothing for it was 
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written on afterwards, and she said, 'Charley has fixed it and it is all 
right/ And I said, T don't see how they could manage it about the 
ink, it wouUJ srew/ And she said, 'It would never be detected/ She 
told me that, and she wanted this money that she had saved for her 
sister and her niece. 

"Q. What if anything did she say that she was going to give it 
to them? A. Yes, it was for them, she was going to give it to them. 

"Q. Who was this Winchell who she said fixed up the note? ' A. 
It was Mrs. Winchell's husband Charles. 

"Q. That is the plaintiff's husband Charles? A. Yes. 

"Q. And that was the year before she died ? A. Yes. 

"Q. Or two years before ? A. No, it wasn't two years before. 
It was within a year, either that spring or fall before the spring she 
died. 

"Q. So that it would be either the spring or fall of 1892, she 
having died on June 6, 1893 ? A. I presume it was. What attracted 
my attention I had considerable to do with notes as Mr. Smith's 
tyealth was poor and I had to attend to them, and when she talked of 
that that attracted my atention, and when I got home I talked of it 
to my husband." 

If the foregoing testimony is true, then Mrs. Stevens undoubtedly 
had the note in her possession at that time and had not given it to her 
' sister, and, therefore, her declarations wer^ admissible. The only other 
evidence relating to this point is that of Mrs. Winchell, the plaintiff. 
Her testimony taken at a former trial was read, she being incompetent 
at the second trial. What does the plaintiff say as to the time she re- 
ceived the note from her sister? Her testimony is brief on this point. 
We give it here : 

"Q. Tell the jury how you obtained that note from Mrs. Stevens, 
when was it that -you got it? A. Well, it was in the fall before she 
died, I think 1893; I was up to her home on a visit, and she said she 
had this note." 

She says in another place that the note was given to her the fall 
before the June in which she died. The only inference to be drawn 
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from all the testimony on this question is that Mrs. Stevens was the 
owner of the note when the declarations were made. Plaintiff's sec- 
ond reason falls, therefore, for the want of a foundation in fact 

The first reason complains of our rulings in refusing to allow Mrs. 
Winchell and her daughter to give the conversations between the 
Winchells and Mrs. Stevens in 1881 when the note was prepared and 
in the absence of the defendant. As a general rule, such conversations 
would be clearly inadmissible ; but plaintiff's counsel, claim that there 
are certain exceptions to the general rule. It is suggested, for in- 
stance, in the first reason, as above given, that the wife, Mrs. Stevens, 
having* secured the services of Mr. Winchell to prepare the note, and 
the husband sometime afterwards having signed the note, the hus- 
band thereby ratified whatever the Winchells did and became respon- 
sible for whatever his wife said as his agent, thus opening the door to 
all the conversations between the wife and the Winchells. The merd 
statement of this proposition condemns it as fallacious. It is the same 
as saying that because a man signs a judgment note, he thereby makes 
the. payee his agent and is bound by whatever self-sefrving declaration 
the payee may have made, in the absence of the maker of the note and 
prior to its execution. 

Another exception to the general rule of evidence, as suggested 
in the first reason, relates to the right of the plaintiff, in rebuttal, to of- 
fer in evidence conversations and so-called self-serving declarations, 
made long before any controversy arose between the parties, for the 
purpose of refuting the charge of a recent fabrication, viz., tjhe altera- 
tion of the note by the addition of the seal. The rule of evidence thus 
invoked should be very cautiously applied. It is not at all applicable 
to. the facts of the present case. The rule is well stated in the case of 
Quigley vs. Swank, 11 Sup. Ct, 602, in the following language: "It 
is true that, under certain circumstances, the previous declarations of 
a witness, consistent with his present testimony, are admissible when 
the Credit of the witness has been impeached by attacking his charac- 
ter, when his testimony is impugned by contradictory proof and when 
evidence has been produced tending to establish that his testimony is 
of recent fabrication, or that he has made declarations inconsistent with 
his evidence at the trial. Such declarations are not admissible until 
the character of the witness has been impeached or his testimony at- 
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tacked or contradicted. To relax the rule would open a way for the 
manufacture of evidence without limit. Evidence of previous declara- , 
tions of a witness for plaintiff, confirmatory of his testimony, are not 
admissible in the presentation of plaintiff's case in chief." 

There is no condition of facts in the case at bar which" brings it 
within the exception above quoted. The credit of Mrs. Winchell and 
her daughtef was not attacked by the defense and nobody testified; 
that their testimony was a recent fabrication or that they hail made 
declarations inconsistent with their evidence at the trial. "Such dec- 
larations are not admissible until the character of the witness has been 
impeached pr his testimony attacked or contradicted." To Mve the 
benefit of this rule of evidence it would have been necessary for the 
defense in surrebuttal to have attacked the character of the Winchells 
as witnesses. This was not done. It will be observed that the plain- 
tiff's testimony is called "rebuttal testimony." To all intents and 
purposes it is testimony in chief. The judgment was opened generally 
without conditions, and under the authority of Long vs. Morningstar, 
212 Pa. 458, itis a question whether the affirmative of the whole issue 
was not on the plaintiff. That is neither here nor there now. The 
defendant assumed the burden and plaintiff's testimony became tech- 
nically* rebuttal testimony. 

Outside of the legal difficulty in the 'plaintiff's way, the matter 
objected to and ruled out, in substance, came before the jury when 
•the cross-examination of the plaintiff was /read. As stated, the plain- 
tiff was not a competent witness at the second trial; therefore, her 
testimony taken at the first trial was read. When counsel for plaintiff 
was through with the reading of the testimony in chief and was about 
to proceed to read the cross-examination, counsel for defendant ex* 
pressed their desire to waive the reading of the cross-examination and 
this is shown by the record. It was to us a rather novel and doubt* 
ful situation, and on the principle that the deposition of a witness in 
a given case include all his testimony, that on cross-examination as 
well as that in chief, we allowed the cross-examination to be read. We 
are still doubtful as to the right of the defendant to waive the reading 
of the cross-examination; but, the defendant is the only one who may 
complain of our ruling on this point. 
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Finally, we do not think the verdict in this case should be set aside. 
We, therefore, after due s consideration, refuse a rule for a new trial. 



A statute permitting a recovery by suit of municipal taxes, ithe col- 
lection of which failed because of defects in the warrant, is held, in 
Rochester vs. Bloss (N. Y.) 6 L. R. A. (N. S.) 694, not to authorize 
as to equality in taxation.. 



A statute laying a tax upon all inheritances and devises in excess 
of an exemption of $10,000, graduated according to the amount of the 
inheritance, is held, in State ex rel. Foot vs. Bazille (Minn.) ,6 L. R- 
A. (N. S.) 732, to be valid, and not violate the constitutional provision 
a recovery of the interest and penalties provided by the municipal 
charter for failure to make prompt "payment, unless the' statute ex- 
pressly so provides. 



The use, on a boat furnished to convey workmen to and from 
their work, of swivel oarlocks, which are the kind in common use, is 
held, in Chrismer vs. Bell Teleph. Co. (Mo.) 6 L. R. A. (N. S.) 492, 
not to be negligence merely because, under certain circumstances, they 
cannot be undershipped readily, and might cause the overturning of 
the boat. 



One whose employe, in recovering possession of property sold 
under contract which is not complied with, uses force, is held, in Grant 
vs. Singer Mfg. Co. (Mass.) 6X. R. A. (N. S.) 567, not to be ab- 
solved from liability for tort because he had given instructions tliat all 
men hired to recover such property should be hired to do so Without 
using force. 



Where a mayor of a city of the first class, by official misconduct, 
forfeits his office, and the forfeiture, is judicially declared in a quo 
warranto proceeding, the judgment of ouster is held, in State vs. Rose 
(Kan.) 6 L. R. A. (N. S.) 843, to operate to deprive him of the right 
to take or hold the office during the remainder of the term to which 
he had been elected. 
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In the Court of Common Pleas of Lackawanna County, No. 13, 

September Term, 1907. 
IN EQUITY. 
RULE TO SHOW CAUSE WHY A PRELIMINARY INJUNC- 
TION SHOULD NOT BE GRANTED. 
Stella C. Steele and Clarence Steele vs. The Providence Bank, et ok 

There is no particular formality requisite to constitute a dedication upon the 
part of the owner of land; but the circumstances or facts relied upon to 
prove dedication must be such as will fairly and reasonably lead to such 
a conclusion. 

When there is no other evidence of dedication than the mere fact of public 
user so that the right claimed by the public is purely prescriptive, it is 
essential to maintain that the user and enjoyment should be adverse, 
uninterrupted and exclusive for twenty-one years. 

Messrs. Vosburg & Dawson for plaintiffs. 

Messrsi Balentine, McGinley, Von Storch an d Price for defendants. 

Opinion by Edwards, P. J., August 12, 1907. 

Plaintiffs and defendants are owners of properties located on the 
westerly side of North Main avenue, in the First ward of the city of 
Scranton. Five properties are involved in this case. Beginning at 
the intersection of North Main avenue and West Market street, the 
properties come in the following order: (i) Providence Bank prop- 
erty; (2) Crippen tstate property; (3), Michael J. Guthrie's property; 
(4) Clarence Steele's property; (5) Mrs. Stella C. Steele's property. 
The subject qf the contention is the change of a building line claimed 
to have been established several years ago by Randolph Crippen, and, 
as to the Guthrie property, by Dr. Lackey. Guthrie does not derive 
his title from Crippen as alleged in plaintiff's bill. This fact being 
disclosed at the hearing, plaintiffs have moved to amend their bill in 
that particular. We have allowed the amendment. 

The owners of the first three properties named are extending the 
front lines of their buildings several feet outward towards the curb 
line, or the street. Plaintiffs object because this will leave the front 
line of their buildings further back a distance of about six feet at the 
southerly side of their buildings, which distance or space tapers to 
nothing at the northerly side of their buildings. Plaintiffs claim that 
the change in the building line will cause them such irreparable damage 
that cannot be compensated in an action at law and that a preliminary 
injunction should be issued as prayed for. The grounds on which the 
plaintiffs ask relief are that there has been a dedication to public use 
of the space about to be encroached upon and that such use by the 
public for a number of years has resulted in a public easement. 
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As evidence was heard on both sides, we shall formulate some 
findings of fact and shall also discuss the law< at the same time. 

i. The front of Michael J. Guthrie's building had 5 been extended 
to the so-called new line and the work completed before the bill in 
this case was filed. There could, therefore, be no preliminary injunc- 
tion as to him. The plaintiffs concede this and are asking for a man- 
datory injunction after final hearing. 

2. The Providence Bank, the Crippen heirs and Michael J# Guth- 
rie agreed upon a re-establishment of the building or fence line in 
front of their properties, and, with a view of settling the line per- 
manently in its relation to the street, presented a petition to the councils 
of the city of Scranton declaring their purpose, and attached thereto 
a map showing the new line, the old line, and the curb line of the 
street on North Main avenue. When approached on the question, arid, 
to secure uniformity of action among all parties in interest, the plain- 
tiffs stated at first that they \yould not oppose the change. They after- 
wards changed their minds and notified some of the defendants to that 
effect some months before filing their bill. The presentation of the 
said petition to the councils has no bearing upon the present contro- 
versy. The fact, undoubtedly, will be potential to show an intention 
on the part of the defendants to dedicate to public use whatever part 
of their lots in front will still remain unoccupied after building to the 
new line. There seems to be a clear intention on the part of the 
defendants to surrender this space, to the public; but the contention 
involved in the present suit must be determined on the facts as they 
existed long before the change now intended in the building line. 
Plaintiffs' counsel claims that the sending of the petition to the councils^ 
shows a concert of action on the part of the defendants, and that this 
fast justifies the joining of Guthrie with the other defendants, although 
Guthrie gets his title from Dr. Lackey and that no concerted action 
is shown on the part of Randolph Crippen and Dr. Lackey in relation 
to any building line. We do not consider this question of any import- 
ance now and we shall not decide it either way. 

3. So far as the public are concerned the proposed change in 
the building line will not affect their convenience and their enjoyment 
of any easement they may have acquired over the ground in front of 
plaintiffs' and defendants' properties. That is to say, the public 'will 
be served just as well with one line as with the other, because this space 
for sidewalk between the new line and the curb line is unusually wide. 
Starting with the Providence Bank and ending at the alley, the north- 
erly end of plaintiffs' properties, altogether a distance of 156 feet, we 
find a space varying from twelve to fifteen feet in \sridth, about fifteen 
feet in front of the Providence Bank property and about twelve feet 
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in front of the upper part of plaintiffs' properties, the line following 
the direction of the street. For all practical purposes the public con- 
venience is not disturbed in the least, and neither the city nor anybody 
else for the public is complaining. The rights of the plaintiffs are the 
only ones that are interterfed with. In order that their properties may 
have the same relation to the street as they enjoyed before the change, 
the plaintiffs must extend the fronts of their buildings up to a certain 
point in the line; probably not all the way, because the old and the 
new building lines meet at the corner of the alley, the northern bound- 
ary of plaintiffs' properties. At the same time, even if the public con- 
venience is not appreciably affected, the plaintiffs have the right to 
complain, if, as a matter of fact, there has been -a dedication to public 
use of the space between the old and new building lines as it is repre- 
sented on the map now before us. If the public have acquired a right 
by long user of the space mentioned, the plaintiffs have the right to 
avail themselves of that fact to enforce their own rights. 

4. What is the evidence as to dedication? Is there anything in 
the evidence which clearly indicates an intention to dedicate for public 
use the space between the two lines above mentioned? There is no 
writing, no map or plot of lots, no definite act of any kind on the part 
of Randolph Crippen or Dr. Lackey indicating an intention to dedicate. 
The conveyances offered in evidence are silent; nor is there any testi- 
mony of any declaration by Crippen and Lackey tending to throw any 
light on the subject. We have only the bare fact that Crippen erected 
the building now owned by the Crippeh heirs and the buildings on the 
Steele lots on a certain uniform line and that Dr. Lackey built the 
Guthrie builcjing on the same line. It is true that no particular formal- 
ity is requisite to constitute a dedication on the part of the owner of 
land ; but the circumstances or facts relied upon to prove dedication 
must tie such as will fairly and reasonably lead to such a conclusion. 
We find that there was no dedication such as is claimed by the plaintiffs 
in this case for the reasons that will more clearly appear in the next 
finding. 

5. We find that the use by the public of the strip of ground in 
question, so far as the owners were concerned, was to a great extent 
permissive. Take the case of the Providence Bank building which is 
abort to be erected on a part of the site where the Bristol House, an 
old hostelry, stood for many years, but has recently been torn down. 
The Bristol House faced the two streets, North Main and West Market. 
We are concerned now only with North Main.- The hotel was built 
a considerable distance back from the front line of the lot. Extending 
tbwards North Main from the front line of the building was a porch 
abort four feet wide and then a platform about twelve feet wide. The 
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platform reached out to a tree located not far from the intersection of 
the two streets. This platform was for the .convenience of the hotel 
and its patrons and, in the absence of a stone sidewalk, furnished the 
means of access to the hotel on the North Main street side. It is true 
the public walked over the platform, but the use made of it by the 
public was not exclusive. It was clearly permissive. The next building 
is the one now owned by the Crippen heirs. This was built by Ran- 
dolph Crippen about eighteen years ago. In front of this building and 
practically covering in width the space in question in this case > there 
was an outside entrance to the cellar, covered by iron doors, and ex- 
tending outwards about six feet ; and in front of the Lackey building 
there were steps leading down into the basement. As to the buildings 
now owned by the plaintiffs it is not clear when they were erected by 
Randolph Crippen. Some of the witnesses say fifteen years and some 
twenty years. It is not at all clear that there was any building or 
building line on the Steele lands twenty-one years ago. 

The facts as above stated by us convince us, not only that a 
perliminary injunction should not issue but that the plaintiffs have no 
case on the evidence now presented. 

LAW. 

It is not necessary to cite many cases in order to find the law 
applicable to the facts of the case at bar. As to the question of dedica- 
tion we refer to Waters vs. Phila., 208 Pa., 189, for a full discussion 
of the law. In the Waters case we find many other cases cited, includ- 
ing Griffin's Appeal, 109 Pa., 150, and Weiss vs. So. Bethlehem Boro., 
136 Pa., 394. 

As to a prescriptive right arising from public uses we quote from 
Weiss vs. Bethlehem Boro., supra : "When there is no other evidence 
of dedication than the mere fact of public user so that the right claimed . 
by the public is purely prescriptive, it is essential to maintain that the 
user and enjoyment should be adverse, unintern pted and exclusive for 
twenty-one years." 

The preliminary injunction in the present case should not issue for 
two reasons: 

1. Because the right of the plaintiffs to an injunction is not clear. 

2. Bcause on the merits of the case the law and the facts sustain 
the contention of the defendants. 

Now, August 12, 1907, the rule, to show catitfe is discharged and 
a preliminary injunction is refused. 
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In the Court of Common Fleets of Lackawanna County, N6. 12, 
September Term, 1907. 
IN EQUITY. 
RULE TO SHOW CAUSE WHY A PRELIMINARY INJUNC- 
TION SHALL NOT BE A WARDED. 
Scranton Gas m Water Company vs. WUliam C. Hall. 

A lower riparian owner has a standing to enjoin an upper riparian owner from 
any unreasonable pollution of water. If the public have the right to 
receive pure water through the agency of a corporation legally author- 
ized to take it from the stream, he who pollutes it offends against the 
public. If, on the other hand, the waters of the stream, in which ripari- 
an owners alone have an interest, be polluted, the wrong or injury is 
a private one, for which the indivdiual or individuals injured may have 
redress; and this is true whether the riparian owner be a private person 
or a water company which does not take the water from the stream 
under the right of eminent domain. 

The right of a lower riparian owner to have the water unimpaired as to its 
purity is subject to the right of the upper riparian owner to make rea- 
sonable use of the stream even if such use incidently Impairs the purity 
of the water. But he may not pollute the water by discharging into it 
any noxious or poisonous refuse from mills, factories, distilleries, slaugh- 
ter houses, etc., or by the maintenance of extensive cattle or hog pens 
upon or near the banks of the stream, or by discharging any deleteriou. 
matter into it which is not the result of ordinary agricultural or do* 
mestic use. 

Messrs. Willard, Warren & Knapp for plaintiff. 

Mr. S. B. Price for defendant. 

Opinion by Kelly, A. L. J., August 12, 1907. 

From the evidence presented at the hearing it clearly appears that 
the defendant for some time previous to the filing of the plaintiff's bill 
has so maintained his premises and conducted his business as a farmer 
and butcher that the waters of a creek which runs through his farm 
have been either actually polluted or in great danger of serious and 
substantial pollution. The creek is tributary to a larger stream which 
feeds the reservoir of the plaintiff company, from which it supplier 
water for domestic purposes to upwards of fifteen thousand people, 
but title to it has never been acquired by the water company either by 
prrchase or condemnation. The rights of the company, therefore, are 
those of a lower riparian owner and it has a standing to enjoin the 
defendant or any other upper riparian owner from any un- 
reasonable pollution of the water : Commonwealth vs. Yost, 
197 Pa., 171. The pollution of the stream in question is 
a private wrong to the injury of the water company, and 
not a public wrong. "If the public have a right to receive pure water 
throrgh the agency of a corporation legally authorized to take it from 
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a stream, he who pollutes it offends against the public. If, on the other 
hand, the waters of a stream, in which riparian owners alone have an 
interest, be polluted, the wrong or injury is a private one, for which 
the individual or individuals injured may have redress; and this is true 
whether the riparian owner be a private person or a water company 
which does not take the water from the stream under the right of 
eminent domain. THe rights of such owners are the same: Lord vs. 
Meadville Water Co., 135 Pa., 132; P. & R. R. R. Co. vs. The Potts- 
. ville Water Co., 182 Pa., 118; Brown, J., in Com'th vs. Yost, supra. 
The case presents for adjudication the respective private rights of the 
parties, and the great public interests involved can only be considered 
as incidental, and we can pass upon the questions involved between 
the plaintiff and defendant only. 

The right of a lower riparian owner to have the water unimpaired 
as to its purity is subject to the right of the upper riparian owner to 
make reasonable use of the stream even if such use incidentally impairs 
the purity of the water. He may water his cattle and other stock and 
allow them to have access to the watercourse, even though pollution 
to some extent may result. But he may not pollute the water by dis- 
charging into it any noxious or poisonous refuse from mills, factories, 
distilleries, slaughter houses, etc., or by the maintenance of extensive 
cattle or hog pens upon or near the banks of the stream, or by discharg- 
ing any deleterious matter into it which is not the result of ordinary 
agricultural or domestic use. Such pollution is unreasonable and un- 
lawful : 30 Am. & Eng. Ency. Law, 2d Ed.; 378, et seq. These are 
the general principles of law which govern the question before us,, and 
it follows that an injunction should issue to restrain the defendant from 
polluting the stream in question by any unreasonable use of it. 

And now., August , 1907, it is ordered that a pre- 
liminary, injunction shall issue to restrain the defendant, his servants 
and employes, from so conducting and maintaining his slaughter house 
as to cause or permit any of the blood, entrails, offal or other animal 
matter which is the result of the killing of cattle or other animals, to 
get into the stream of water which runs through his premises and 
designated in the bill as Hall's Creek, either by directly discharging 
or putting such matter into said creek or by depositing it in such a 
place and manner upon his premises that the same may be carried into 
suGh stream by defendant's swine, the flow of surface water, or other- 
wise ; and further to restrain the defendant, his servants and employes, 
from maintaining a manure pile in such place and manner upon his 
premises that any of the contents of the same may get into said creek 
by reason of the natural flow of surface water or otherwise. And a 
rule is granted to show cause why the preliminary injunction shall 
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not be continued until the final hearing, returnable August . ., 

1907, at 9 o'clock a. m., in chambers. 



That a track repairer engaged in tamping gravel under a tie is 
not bound, as matter of law, constantly to look and listen for trains 
approaching from behind him, is declared in St. Louis, L M. & S. R. 
Co. vs. Jackson (Ark.) 6 L. R. A. (N. S.) 646, where it is customary 
for signals to be given to laborers so employed upon approach of 
trains. 



That a power to appoint real estate among certain specified per- 
sons may be exercised so as to subject an appointee to the payment of 
a stim representing a loan to his branch of the family, to be distribted 
to others who might properly be made appointees, is held, in Monjo 
vs, Woodhouse (N. Y.) 6 L. R. A. (N. S.) 746. 



The validity, at common law and under the Constitution and stat- 
utes of the state, of joint-stock companies, is sustained in Spotswood 
vs. Morris (Idaho) 6 L. R. A. (N. S.) 665, provided they do not have 
or exercise any of the powers or privileges of corporations not pos- 
sessed by individuals or partnerships. 



The separate and distinct act of giving ati indemnifying bond to 
an officer by each of a number of creditors pursuing their remedy un- 
der separate writs is held, in Livesay vs. First Nat. Bank (Colo.) 6 L. 
R. A. (N. S.) 598, not to constitute such creditors joint tort feasors 
in the taking of the property. 



The liability of a railroad company for injury by its foreman in 
wrongfully and wantonly throwing ashes and embers from the engine 
upon a person standing beside the track on a private crossing is sus- 
tained in Louisville & N. R. Co. vs. Eaden (Ky.) 6 L. R. R. (N. S.) 
581. v 
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In the Court of Common Pleas of Lackawanna County, No. 398, 

January Term, 1906. 
DEMURRER TO ANSWER TO ALTERNATIVE MANDAMUS. 
Guisseppe Summa vs. Prince Amadrus, &c, Society. 

A person who becomes a member of a beneficial society incorporated under the 
Act of April 29, 1874, subjects himself to the law of the society in so far 
as ft involves no denial of any fundumental right of person or property, 
as 'defined by the law of the state. . 

Mr. M. A. McGinley for plaintiff. 
Mr. T. P. Duffy for defendant. 

Opinion by Newcomb, A. L. J., August 12, 1907. . 

This is a proceeding to test the validity of plaintiff's expulsion 
from membership in a beneficial society incorporated under the act of 
April .'29, 1874. Under the pleadings the only question before us is 
whether the proceedings of the society as shown by the answer were 
regular and not in contravention of the law of the Commonwealth. 

By becoming a member the plaintiff subjected himself to the law 
of the society in so far as it involves no denial of any fundamental 
right of person or property as defined by the law of the state. A 
careful examination of the answer discloses the fact that the plaintiff 
was tried for and found jguilty of a grave offense against the by-laws 
of the society in a matter subject to its regulation. The trial seems to 
have been instituted and conducted in accordance with its rules and 
with full notice to the accused, who was present and made defense. 
The tribunal created for that purpose by the parties adjudged him 

¥Liilty and imposed the penalty of expulsion as provided by its laws, 
his it h^d authority to do and we have ho power to review its action. 
Judgment is accordingly entered on the demurrer for defendant. 



Upon renewing a note for a debt, it is held, in Bramblett vs. De- 
posit Bank (Ky.) 6 L. R. A. (N. S.) 612, that accrued interest may 
be added to its face, and the combined amount form the principal of 
the new note, without violating the ustiry laws. 



A verdict of guilty, set aside and followed by an acquittal, is held, 
in MacDonald vs. Schroeder (Pa.) 6 L. R* A. (N. S.) 701, not to be 
conclusive evidence of probable cause, in ah action for malicious prose- 
cution. 
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In the Court of Comrnvn Pleas of Lactianmnna County, No. o\ 
September Term, 1905, 
INEQUITY. 
RULE TO. SHOW CAUSE WHY A PRELIMINARY INJUNC- 
TION SHOULD NOT BE ALLOWED. 
Helen M. Fuller vs. Charlotte Fisk, Thomas Fisk and R. Edwell Fisk. 

Where possession of land covered by water was taken and asserted- by the 
plaintiff and her predecessors in title, so far as possession could be 
taken of an uninclosed, non- navigable pond or small lake, and the de- 
fendant not having any right to cut ice as a riparian owner, and recog- 
nizing that he had' no right by prescription by his making a formal ap- 
plication for permission to take ice the year previous, and paying for the 
ice so taken, his assertion of title by prescription fell. 

Where a grantor after giving the line to the river, bounds his land by the bank 
of the river, or describes the line as running along the bank of the river, 
or bounds it upon the margin of the. river, he shows that he does not 
consider the whole alveus of the stream a mere mathematical line, so 
as to carry his grant to the middle of the river. Where it was shown 
that two deeds in the plaintiffs chain of title indicated that the bound- 
ary of his land was the bank of the pond, namely, one bounding the lot 
"by the edge of the mill pond," and another by "the bank of said mill 
pond," the court held that the line was fixed and permanent, and his 
boundaries were not enlarged by the receding of the stream; that the 
territory was limted by a defined boundary, without regard to the con- 
tinuous subsidence of the waters constituting the pond, thereby leaving 
the latter dry. 

Not only the terms of the description, but the nature and reason of the case 
evinced the intent to fix a defined boundary of land, and give ownership 
to that boundary, and on both sides of it. 

Whenever land* is described as bounded by other land, or by a building, or 
structure, the name of which according to its legal and ordinary mean- 
ing includes the title in the land of which it has been a part, as a house, 
a mill, a. wharf, or the like, the side of the land or structure referred to 
as a boundary is the limit of the grant, but when the boundary line is 
simjply by an object, whether natural or artificial, the name which is 
used in ordinary speech as defining a boundary, and not as describing 
a title in fee, and which does not in its description or nature include the 
earth as far down as the grantor -owns, and yet it has width as in the 
case of a lake, a river, a ditch, a wall, 'a fence, a tree, or a stake and 
stones, then the center of the thing so running over or standing on the 
land, is the boundary of the lot granted. 

Messrs. Wttlard, Warren & Knapp, and Welles & Torrey, for 
plaintiff. 

Messrs. Ricketts, Horn, Carpenter & Hanyen for defendants. 

Opinion by Edwards, P. J., August 12, 1907. 

The bill in this case was filed July 21, 1905. 

Plaintiff in. her bill complains:— 

1. That she is the owner, in fee simple, of certain land covers 
by water, known as Lily Lake arid situate in Lackawanna County. 
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2. That the defendant Charlotte Fisk owns a boat house located 
just outside plaintiff's line on the northeastern shore of the lake, and 
that her sons, the other defendants, not only fish and cut. ice and use 
boats at will in and on the lake but hire boats to other people, particu- 
larly on Sundays, who roam over the lake and trespass continually on 
plaintiff's property, notwithstanding the fact that the plaintiff had 
caused notices to be posted forbidding trespassing on her private 
property. 

3. That the defendants have been trespassing on plaintiff's prop- 
erty from time to time and threaten to continue the trespasses regard- 
less of notices and of the rights of the plaintiff, who claims that she has 
no adequate remedy at law against such repeated and threatened acts 
of trespass. 

The foregoing is the substance of plaintiff's bill. Although the 
case is at issue there has been no final hearing. 

On July 26, 1907, plaintiff, through her counsel, submitted three 
injunction affidavits and asked for a preliminary injunction. We 
granted a rule to show cause why an injunction should not be allowed, 
and this rule is now before us for consideration. 

The affidavits describe repeated trespasses by one or the other of 
the defendants, covering .a long period of time, with threats to continue 
such trespasses unless restrained by injunction. 

So far as the allegations of successive acts of trespass are con- 
cerned, and the inadequacy of any remedy at law, the plaintiff would 
have been entitled to a preliminary injunction on the affidavits; but 
having regard to the rule of equity jurisdiction where title to land is 
in question and has not been settled at law, we granted a rule to show 
cause. 

At the hearing evidence was given on both sides, as fully probably 
as if the case were before us on final hearing. We do not see how any 
further evidence on either side would be otherwise than cumulative. 

There is no substantial dispute as to the material facts. 

1. The repeated acts alleged by the plaintiff to be trespasses are 
amply proven, and many of them are admitted by the defendants, who 
say on the witness stand that they have the right to use the lake in 
the manner they have been using it for many years and that they pro- 
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pose to continue the use of the lake in the same way in the future. 
Therefore no further finding is necessary on this point. 

2. The only question left is that of title. In order to establish 
her right to relief in equity it became necessary for the plaintiff to put 
in the evidence of her title. This evidence consists of numerous and 
lengthy documents, deeds and wills, assessments, payment of texes and 
surveys. There is no contradiction as to the facts upon which plaintiff's 
title is founded. An examination of the evidence convinces us that 
the plaintiff has a clear, indisputable title to an undivided nine-tenths 
or practically the whole of Lily Lake, particularly to all the lake within 
the lines specified in her deeds and established by surveys. 

3. Charlotte Fisk, one of the defendants, has no title of any kind 
to the plaintiff's property. And the other defendants do not claim to 
have any. They are simply acting for their mother. When on the 
witness stand M.rs. Fisk said she had title by deed from her brother 
James. This deed, although in the hands of counsel for defendant at 
the hearing, was not offered in evidence, for the reason, as stated by 
couifsel, that it was not necessary on a rule for a preliminary injunc- 
tion. Mrs. Fisk's father, Charles Johnson (senior), acquired title to 
a piece of land near the Jake in 1823. He died, dividing the land in 
portions to his two sons, James and Charles, Jr., brothers of Mrs. Fisk. 
James went to sea and gave a deed for his part to .his sister. This 
deed is not in evidence. The father's will provided that if the two 
boys could not agree the matter should be left to a commission of 
three men. This was satisfactory. The only evidence as to the divi- 
sion is the report of the commission and a small map offered in evi- 
dence showing a partition of the woodland. No lines or metes and 
bounds are given in the commissioners' report. In order, therefore, to 
ascertain the boundaries of the land occupied by Mrs. Fisk, we must 
Have recourse to the conveyances from Dickinson, Clymar and others 
to Charles Johnson in 1826, long before any division was made. The 
description reads thus: "Beginning at a post and stones, the west 
corner of turnpike lot No. 4, and at the east corner of land surveyed 
for George W. Browning; thence south 61^2 degrees west 96 J4 perches 
along said Browning's line to a post and stones in the line of land 
surveyed to Anthony Franklin ; thence south 46 degrees east 33 perches 
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to a beach tree near the Wall pond, another corner of said Franklin 
survey ; thence south 53 degrees west 2 perches to a post in the line of 
said Franklin survey; thence south 21 degrees east 92 perches to _a 
part of the north side of said pond, to a corner in the pond ; thence 
north 44 degrees east 133 perches to a post and stones in the northwest 
line of turnpike lot No. 3 ; thence north 46 degrees west 132 perches 
to the beginning. Containing^ 29 acres and 30 perches strict measure, 
be the same more or less." 

The lines contained in this description are clear and definite. They 
have been surveyed and appear upon the maps. 

We shall now discuss some of the legal question involved in this 
case. Defendants' counsel do not rely on any paper title in Charlotte 
Fisk, but they contend: 

1. That equity has no jurisdiction because plaintiff's title must 
first be settled at law. 

2. Defendant Charlotte Fisk has acquired the prescriptive right 
to use the waters of the lake. 

3. She has also the same right as a riparian owner. 

The questions raised by the last two points have been before us in 
another case, Helen M. Fuller vs. Uriah Cole, 341 March Term, 1905. 
The plaintiff's title was adjudicated by us in that case. The case at 
bar, so far as plaintiff's rights are concerned, is exactly the same. 
Indeed the evidence of title in the present case was read from the 
paper book in the Cole case. In the latter case we gave the jury bind- 
ing instructions to find for the plaintiff in nominal damages, the action 
being in trespass. In pur opinion refusing a rule for a new, trial in the 
Cale case we used, inter edicts, the following language : 

"1. The purpose of the action is to establish plaintiff's title to 
Lily Lake, or Wall Pond. We held that the plaintiff had proven a 
record title to at least nine-tenths of the lake, there being outstanding 
in somebody elst a life interest in an undivided one-tenth. The deed 
to the plaintiff for this interest was offered in evidence; but, being 
subsequent to the date of the trespass and to the time the suit was 
begun, it was rejected. The fact of the outstanding interest is of little 
moment and can be of no avail to the defendant in this case. The 
record title from the Commonwealth down is voluminous and some- 
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what complicated. Nevertheless, the plaintiff, in our judgment, the 
question being for the court, has made out a good paper title. 

"2. The defendant owns land bordering on the lake and he de- 
fends partly on the ground that he is a riparian owner and that his 
land extends to the middle of the lake. This claim is clearly untenable. 
Defendant's- land is described by metes and bounds. * * * On 
what authority does the defendant claim that he owns to the center of 
the pond ? The question is settled in Pennsylvania and we refer only 
to Baylor vs. Decker, 135 Pa., 163, and Smaulter vs. Boyd, 209 Pa., 146. 
There are other cases on the same point. We think the doctrine is 
well stated in Lemback vs. Nye, Supreme Court of Ohio, reported in 
21 American State Reports, on page 834, in the following words: 
'Margin of the lake* is a term of unequivocal import, meaning the line 
where the earth and water meet around the lake; by the use of these 
words the parties have declared their intention to make, not the mid- 
dle, but another part, of the lake — the edge of the water — the bound- 
ary line. No other construction can be given to the words the parties 
themselves have chosen without doing violence to the meaning ; and 
an intention contrary to the one expressed by the very words selected 
by the parties themselves cannot be presumed.. This contention of the 
defendant, therefore, fails in the face of indisputable authority. 

"3. Defendant also claims the right by prescription to cut ice on 
the lake. What are the undisputed facts as testified to by the defendant 
and his witnesses? He and several other persons who own land bor- 
dering on the lake, as well a& many persons *who are not owners of 
land near the lake, have periodically for more than twenty-one years 
fished in the waters of the lake and have had boats thereon, and have 
cut ice and have drawn logs over the lake in winter. This they have 
done all over the lake ; not within any particular lines or in the exercise 
of any alleged riparian rights, but indiscriminately, in common with 
others and without regard to the location of particular lands on the 
shore. Even the trespass complained of in this case was committed 
by the defendant at*a point opposite somebody else's land. .Can title 
by prescription be acquired in this way? We went over this same 
question in relation to fishing in the case of Gibbs vs. Sweet, 7 Lacka. 
Legal News, 18, and we here refer to the cases therein cited as well as 
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to the opinion of the Superior Court in the same case. The defendant, 
therefore, having no right to cut ice as a riparian owner, and not having 
acquired such right by prescription, his whole defense falls. And 
having held that the plaintiff had proven title to Lily Lake, there was 
nothing left for the jury to do except to assess the damages, which 
they did at six cents." 

The Cole case went to the Superior Court and the lower court 
was affirmed. The opinion has not yet been printed in the Advance 
Reports, but we quote from it as follows : 

"There is no merit in his contention as urged by his counsel on 
the trial below, and in this court, that his conveyance carried his title 
*to the center of the pond. In the description of his grant there is 
nothing doubtfully set down, and it comprehends to a certainty the 
thing granted by express and unmistakable words. There* is not any 
conflict between natural objects and monuments on the ground on the 
one hand, arid courses, distances and quantity on the other. The de- 
scription in the deed is clearly, certainly and definitely applied to the 
ground, and there is no controversy as to the exact location of any 
course mentioned in his deed. For all purposes of title, andx>f rights 
flowing therefrom, it was perfectly immaterial to the defendant what 
was south and west of his land so defined by the lines 'from a corner 
in the edge of Wall Pond; thence along the edge of said pond south 
57 degrees east 31 perches to a corner in the edge of said pond ; thence 
south 18 perches to a hemlock tree/ . Had this boundary line been a 
stone wall six feet in width at the bottom, the grant would* have ex- 
tended to the center of it, as was said in Warner vs. Southwaite, 6 j 
Conn. Reports, 474, but it could go no further than the center of the I 
boundary line. The line as described, not the pond, was his boundary, ! 
and beyond it h$ had no right to go, whether to take ice, mine coal or 
Cut timber, or whether it was arable land, or a lake. In crossing this 
line he became a trespasser. Even in cases where a river is mentioned I 
as a boundary, where the language used clearly shows such to be the 
intention of the grantor, the bank, side, margin or shore become them- 
selves monuments, and are to be treated as such, and such grant does 
not extend to the center of the stream unless there are in the deed 
other words indicating that such were the grantor's intentions : Angel 
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on Water Courses, Section 26, and cases cited. In City of Boston vs. 
Richardson, 13 Allen (Mass.), the rule is stated as follows: 'When- 
ever land is described as bounded by other land, or by a building, or 
structure, the name of which according to its legal and ordinary mean- 
ing includes the title in the land of which it has been a part, as a house, 
a mill, a wharf, or the like, the side of the land or structure referred 
to as a boundary is the limit of the grant, but when the boundary line 
is simply by an object, whether natural or artificial, the name of which is 
used in ordinary speech as defining a boundary, and not as describing 
a title in fee, and which does not in its description or nature include 
the earth as far down as the grantor owns, and yet it has width as in 
the case of a lake, a river, a ditch, a wall, a fence, a tree, or a stake 
and stones, then the centre of the thing so funning over or standing on 
the land, is the boundary of the lot granted. And in Child vs. Starr, 
4 Hill's Reports (N. Y.), p. 375, the rule is held to be, if the grantor 
after giving the line to the river bounds his land by the bank of the 
river, or describes the line as running along the bank of the river, or 
bounds it upon the margin of the river, he shows that he does not 
consider the whole alveus of the steam a mere mathematical line, so 
as to carry his grant to the middle of the river. In Canal Appraisers 
vs. The People, 17 Wendling, 596, Chancellor Walworth says: 'There 
cannot be a possible doubt that if I am the owner of lands on either or 
both sides of a stream, whether the same be navigable or otherwise, 
: and am also the owner of the bed of the stream itself, I may convey 
the land on either side or both in such a manner as to retain or reserve 
to myself the bed of the river or stream, and the islands therein, if any 
such there be.' In Holden vs. Chandler (Supreme Ct. of Vermont), 
18 Atlantic Reports, p. 310, it was shown that two deeds in the plain- 
tiff's chain of title indicated that the boundary of his land was the bank 
of the pond, namely, one bounding the lot 'by the edge of the mill 
pond,' and another by 'the bank of said mill pond.' The court held 
that the line was fixed and permanent, and his boundaries were not 
enlarged by the receding of the stream ; that the territory was limited 
by a defined boundary, without regard to the continuous subsidence of 
the waters constituting the pond, thereby leaving the latter dry. Not 
only the terms of the description, but the nature and reason of the 
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case evinced the intent to fix a defined boundary of land, and give own- 
ership to that boundary, and on both sides of it. 

"The defendant in this case is not a riparian owner in the sense of 
owning land bounding upon a water course, which without further 
words of definition pass title to the thread or central line of the stream. 
This small body of water is without current or thread, and both the 
plaintiff's title and the defendant's are fixed by clearly defined lines in 
regard to the location of which there is no dispute. The authorities in 
Pennsylvania are in accord with the ones above cited. Smoulter ys. 
Boyd, 209 Pa., 146, would of itself by conclusive against the defend- 
ant's contention. He is entitled to all the land inclosed by the metes 
and bounds of his deed ; to this acreage and no more. His contention 
that the defendant had a right by prescription to take ice from this body 
of water is not supported by any evidence. .It is true that. ice had been 
taken from the pond, at irregular intervals, without the direct permis- 
sion of the owner, by the class of persons called by the appallant, shore 
owners, but the right to do so was never recognized by the holder of 
this title, and as soon as it was asserted as a right, it was resisted by 
the posting of notices and requiring persons to make a formal applica- 
tion, and pay for the ice taken. Possession of the land covered by the 
water was taken and asserted by the plaintiff and her predecessors in 
title, so far as possession could be taken of an uninclosed, non-navigahje 
pond or small lake, and the defendant not having any right to cut ice 
as a riparian owner, and recognizing that he had no right by prescrip- 
tion by his making a formal application for permission to takfe ice the 
year previous, and paying for the ice so taken, his assertion of title by 
prescription fell with the balance of his defense." 

As to the first point defendants' position is well stated by Wood- 
ward, J., in Rhea vs. Forsyth, 37 Pa., 503, in the following language: 

"From these and many .more authorities which might be cited to 
the same effect, it is apparent that where the plaintiff's right has not 
been established at law, or is not clear, but is questioned on every 
ground on which he puts it, not only by the answer of the defendant, 
but by proofs in the cause, he is not entitled to remedy by injunction. 
It is not enough that he is able to produce some evidence of his right, 
when there is conflicting evidence that goes to the denial of all right. 
In a case.^o situated the plaintiff should first establish his right in an 
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action at law, and then come into chancery, if necessary, for the pro- 
tection of the legally established right." 

On this question we find many -authorities collected in the opinion 
of Rice, P. J., in Bussler vs. Weekey, 4 Sup. Ct, 69. 

Without discussing the matter further we are of the opinion that 
the plaintiff is entitled to relief in equity and that a preliminary injunc- 
tion should be granted as prayed for. It is the only adequate and 
appropriate relief when we consider the plaintiff's title, the repeated 
acts of trespass committed by defendants and the threatened continu- 
ance of these trespasses under an unfounded claim, of right, the 
absence of any title on part of defendants to any part of plaintiff's 
property and the danger of a breach of the peace 'by • reason of the 
attitude assumed and the language used by at least one of the de- 
fendants. 

For the reasons above stated the rule to show cause why a pre- 
liminary injunction should not issue is made absolute and a preliminary 
injunction is awarded as prayed for in plaintiff's bill. Plaintiff to give 
bond in the sum of $500, conditioned as provided by law, to be approved 
by the court or a judge thereof, and the injunction so issued to remain 
in force until the further order of the court. 



One who withholds from record an assignment of a mortgage on 
property owned by a dealer in real estate is held, in Marling v. Milwau- 
kee Realty Co. (Wis.) 5 L. R. A. (N. S.) 412, to be estopped from as? 
serting her rights as against one who purchases the property on the' 
faith of a release by the record mortgagee, although the statute makes 
an unrecorded instrument void as against instruments first recorded, 
and the assignment of the mortgage is actually recorded before the pur- 
chaser's deed. 



The selling of electric power to the public generally is held, in State 
ex fel. Harris y. Superior Court (Wash.) 5 L. R. A. (N. S.) 672, not 
td be* a public use for which the power of eminent domain may be 
exercised. 
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In the Court of Common Picas of Lackawanna County, No, 301, 

September Term*, 1906.' 

RULE TO STRIKE OFF JUDGMENT 

Robert McKenna vs. The Borough of Dunnwre. 

Section 4 of the Act of 22 April, 1905, P. L. 296. relating to the judgment of 
Justices of the Peace, and Aldermen, "against any Borough, Township 
or School District of this Commonwealth," offends against that clause 
of Art. III., Sec. 7, of the constitution which forbids the passage of any 
local or special law "• • * providing or changing methods for the col- 
lection of debts or the enforcing of judgments." 

Mr. F. E. Boyle for plaintiff. 

Mr. R. A. Zimmerman for defendant, 

Opinion by Newcomb, A. L. J., August 12, 1907. 

Judgment in this case is founded upon a transcript of the judg- 
ment of a justice of the peace rendered April 21, 1906. The transcript 
was filed in this court June 11, 1906. The plaintiff did not within one 
week or at any other time after the rendition of judgment file with the 
prothonotary a certificate setting forth the fact, date, amount of judg- 
ment together with the names of the parties and the magistrate as 
required by Sec. 1, Act. 22, April, 1905, P. L. 296, relating to the 
judgments of justices of the peace and aldermen "against any borough, 
township or school district of this Commonwealth." This motion is 
founded upon that omission. The question raised is the validity of the 
act. For if that be granted then under its further provisions the 
transcript was at the time referred to incapable of being filed for any 
purpose. 

The second and third sections of the act concern the duty of the 
prothonotary in respect to keeping a record of the data required to be 
itated in the certificate, his fees for services in the matter and the lia- 
bility for payment thereof. 

It is the 4th section that gives rise to the question. In case of 
failure to file the certificate it is therein provided, "no transcript of 
such judgment may at any subsequent time be filed in the office of the 
prothonotary for any purpose whatsoever ; and neither the justice's 
nor alderman's record of such judgment nor any transcript thereof 
may be used as evidence in any proceedings to enforce or collect said 
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judgment." 

This in effect renders, judgments in these several instances void 
for default on plaintiff's part in respect to the certificate. For the 
means of enforcement and collection. of such judgments by. mandamus 
or otherwise would be wholly defeated if no transcript could be filed 
and neither the record nor transcript thereof could be used to show 
the existence of such -judgment. Legislative power to nullify in this 
way the judgments rendered in due form of law by a court of com- 
petent jurisdiction may well be doubted even in the- absence of the 
constitutional provision to be referred to. But the selection for sacrir 
fice of the creditors of a certain class of municipalities is believed to 
be in the very teeth of that clause of Artitle in, Sec. 7, of the constitu- 
tion which forbids, the passage of any local or special law "* * * * 
providing or changing methods for the collection of debts or the 
enforcing of judgments." 

No hesitation is felt in pronouncing Section 4 of the act void as 
offending against this provision. And as this section is not severable 
so as to leave the balance of the act effective for any practical purpose 
the other parts must fall with it. 

This is decisive against the motion and the rule to show cause is 
discharged. 



Money which has reached the beneficiary is held,-in Recor v. Recor 
(Mich.) 65 L. R. A. (N. S.) 472, not to be exempted from legal process 
by a statute providing that the benefits to be paid by any benefit society 
shall not be liable to attachment by trustee, garnishee, or other process, 
and shall not be seized by legal or equitable process or any operation of 
law, to pay any debt or liability of a certificate holder, or of a beneficiary 
named in the certificate. 



The generation of electricity by water power, for distribution and 
sale to the general public on equal terms subject to governmental con- 
trol, is held, in Minnesota Canal & Power Co. v. Koochiching Co. 
(Minn.) 5 L. R. A. (N. S.) 638, to be a public enterprise, for which 
Jhe power of eminent domain may be exercised. 
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In the Court of Common Pleas of Lackawanna County, No. 738, 

May Term, rpod. 
EXCEPTIONS TO AFFIDAVIT OF DEFENSE. 
The Weber Piano Company vs. J. W. Guernsey. ^ 

One of the rules most inflexibly held respecting affidavits of defence is that 
every matter of defence presented must be set forth specifically and with 
such detail as to show clearly and definitely its relation to the plaintiff's 
claim. Nothing must be left to inference and what is not stated must be 
regarded as not existing. Its averments must form a complete answer 
to plaintiffs demand. 

Messrs. Dunn & Dunn for plaintiff. 

Messrs. Vosburg & Dawson for defendant. 

Opinion by Newcomb, A. L. J., August 12, 1907. 

Suit is brought in this case to recover the balance due on two 
pianos sold and delivered by plaintiff to defendant January 30th and 
November 17th, 1904, respectively. To the first sale the defense is 
payment and there seems tp be no criticism as to the sufficiency of the 
affidavit in that particular. Liability for the second instrument is 
denied on very different grounds. The sufficiency of the affidavit in 
that respect is the matter in controversy. 

The averment is that this piano was bought in furtherance of an 
agency which the defendant had undertaken, for' the sale of plaintiff's 
pianos in this locality ; that the terms of payment were that it was 
only to be paid out of the profits to be derived from such agency, but 
that "I am informed and believe and expect to be able to prove at the 
trial o\ the case that the plaintiff made it impossible for me to pay for 
said piano out of profits derived from sales for the reason that said 
company revoked the agency before I had been able to dispose of any 
pianos for the plaintiff company, and thiat therefore I have been unable 
to- .earn any' commissions or profits whatever by reason of said sales/' 
etc 4 ." To this is added that according to his information and belief the 
defendant would otherwise have made sales sufficient in number to 
have yielded a profit equivalent to the contract price. . This is believed 
to' be top vague and indefinite to prevent judgment. At most th^y are 
mere' conclusions. . Putting the most favorable construction upon them 
they only give rise to- a possible inference of-a breach. If it be for, the 
moinent granted that a revocation of the agency is shown, yet for any- 
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thing that appears to the contrary the plaintiff may have been strictly 
within its contract rights in the matter. But the supposed breach is the 
very heart and marrow of defendant's case. If it occurred he certainly 
ought to know it and be able to state it with certainty. A fact of that 
nature ought to be brought to the notice of the court by something less 
uncertain than his information even though that be deemed by him 
worthy of belief. If the terms of the agency were set out together 
with teh acts and conduct of the plaintiff in the premises it might ap- 
pear that a breach had been committed. The unwarranted revocation 
of an agency is a mixed, question of law and fact. It is for the party 
alleging it to distinctly state the facts and for the court to say whether 
as a matter of law under the terms of the agency they constitute a 
breach of the contract. 

"* * * * One of the rules most inflexibly held respecting affidavits 
of defense is that every matter of defense presented must be set forth 
specifically and with such detail as to show clearly and definitely its rela- 
tion to the plaintiff's claim. Nothing must be left to inference, and 
what is not stated must be regarded .as not existing. Its averments 
must form a complete answer to plaintiff's demand." 

Per Orlady, J., in Caven-Williamson Co. 

V. lc Co., 27 Sup. Ct f , 381. 

Tested by this rule the affidavit as to the second piano is manifest- 
ly inadequate. It is the third attempt to file a sufficient affidavit and the 
rule is, therefore, made absolute as to that instrument. Judgment is 
directed to be entered for the amount thereof, to wit, three hundred 
thirty-five dollars, with interest from November 17, 1904, with leave to 
proceed for the balance sec. log. 



Enforcement, by action, of benefits due under a contract b£ which 
property is conveyed in consideration of support, is held, in Gall v. Gall 
(Wis.) 5 L. R.A. (N. S.) 603, not to preclude, on the theory of elec- 
tion of remedies, aii action to rescind the contract for subsequent 



breaches. 
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IN THE ORPHANS' COURT OF LACKAWANNA COUNTY. 

No. 898, Series A. 
Citation to Shozo Cause Why Mark C. Simpson, Executor, Should 

Not Giz'e Security. 

Inthe absence of error or mistake, or wilful disregard of duty, the court will 
not interfere with the exercise by an executor, in his discretion, of a power 
to sell real estate. 

Among the first duties of an executor or other trustee is to separate the 
. moneys of the trust from his own, and deposit the same not in his in- 
dividual name, but in his name as executor. 

It must clearly appear that the executDr is wasting or mismanaging the es- 
tate or property under his charge, before the court can interfere. 

It is contrary to the spirit of the law to compel an executor to give security 
under Sec. 22 of the Act of March 29, 1832, P. L. 190, unless he is wasting 
or mismanaging the estate. 

In Re: Estate of George W. Simpson, Deceased. 

Mr. H. H. Hannah, for petitioner. 

Mr. Walter Briggs, for Exeutor. 

Opinion by Sando, P. J. 

April 7, 1907. 

This proceeding is upon a citation to Mary C. Simpson, Executor 
of the will of George W. Simpson, decaesed, to give security, under 
Sec. 22 of the Act of March 29, 1832, P. L. 190. 

The petitioners are here appealing to this court under a statutory 
proceedings, and it is a well-known .principle of law that a statute must 
be strictly construed ; therefore, unless it can be shown that the executor 
has violated the authority given by the will or that he has mismanaged 
or is jeopardizing the estate, the petition of the legatees must be dis- 
missed. 

In their petition they have alleged two grounds on which they ask 
this court to make the executor give security^-first, that he has sold 
and conveyed to the Penns} lvania Coal Company a large and valuable 
tract of coal, being a large part of the value of the real estate belonging 
to the estate, without authority, and causing the coal to be mined and 
is using the proceeds thereof for his own purposes; second, that for 
several years past, he has become intemperate in his habits and is using 
the personal property in his possession in a reckless and careless man- 
ner, and that the petitioners fear that at the expiration of the period 
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of time when the legacies become payable, not nough money belong- 
ing to the estate may be found to pay the legacies. 

This proceeding, to a considerable extent involves the construction 
of the will of the testator, from which it becomes necessary to give 
some pertinent extracts. 

By the will, the testator, first bequeaths, by clause one, to his wife, 
all the furniture, chattels, effects, etc., in and about his dwelling house ; 
and by clause two, bequeaths to his son, William, all his right, title and 
interest in certain contracts made by the testator for the. sale of various 
tracts of land in Dunmore. 

He next directs, by clause three, that, 

"All the rest, residue, and remainder of my estate, real and 
personal, wheresoever the same may be, I give and devise unto 
my said wife Mary. Jane, during her natural life/* 
He then, by clause four, directs that, 

"From and after the decease of my wife, I give and be- 
queath as follows: Unto my grand-daughter, Alice Vickery, 
I give and bequeath three thousand dollars, to be paid by my 
executorwi within three years from the death of my wife. 
I also bequeath to said Alice Vickery my horse, harness, 
Buffalo robe, and best buggy. I give and bequeath unto the 
husband of said Alice Vickery, E. E. Vickery, five hundred 
dollars, to be paid by my executor within five years from the 
death of my wife. I give and bequeath to my great-grand- 
daughter, Jeanne Vickery, one thousand dollars, to be paid 
by my executor when said Jeanne shall reach the age of 
eighteen years. To Ergene Simpson, wife of my son William, 
I give and bequeath one thousand dollars, to be. paid by my 
executor within five years from the death of my wife. To 
my grand-children, May, Lois and Mary Jane, children of my 
son, Mark C. Simpson, I give and bequeath one thousand 
dollars each, to be paid by my executor to each one when 
she shall reach the age of eighteen years. To Milly, wife of 
my son, Mark C. Simpson, I give and bequeath one thousand 
dollars, to be paid by my executor within five years from the 
death of mv wife." 
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He then, by clause six, gives, 

"All the rest, residue, and remainder of my estate, real, 

and personal unto my son, Mark C. Simpson, his 

heirs and assigns forever." 

He then, by clause seven, appoints Mark C. Simpson, sole executor, 
and then continues as follows : 

"And I hereby give and grant unto my son, Mark, my 
executor, full power and authority to grant, bargain, and sell 
any and all real estate of which I may die possessed, seized 
or in any manner entitled to, whenever it shall be necessary 

to carry out the provisions of my will " 

The testator, George W. Simpson, died May 10, 1895, and his 
widow, Mary Jane Simpson, died June 22, 1905. 

It is to be noted that the executor had no right to use any of 
the personal property of the estate to carry out the provisions of the 
will for under clause three, this was all left to the testator's wife, the 
mother of the executor. All of the personal property belonging there- 
fore to the wife absolutely, if she cared to use it, during her natural 
life, as will appear from the following cases : Markley's Est. 132 Pa. 
352 ; Gold's Est. 133 Pa. 495 ; Heppenstall's Est. 144 Pa. 259. 

In 1897 after paying many of the expenses necessary and inci- 
dental to administering the estatej the executor had in his possession 
about $600 belonging to the estate. There was no income from the 
estate; taxes, insurance and expenses of repairs had to be met; the 
widow nlaintained; on January 20, 1898, a legacy of $1,000 would be 
due the grand-daughter, May; on April 6, 1900, a legacy of $1,000 
would be due the grand-daughter, Lois ; on January 30, 1904, a legacy 
of $1,000 would be due the grand-daughter, Mary Jane, and without 
money coming in that the executor could use, he proceeded under the 
clause in the will which authorized him to dispose of the real estate 
when needed to carry out the provisions of the will, namely, clause 
seven, in which testator authorized his executor to sell any and all 
real estate 'whenever it shall be necessary." 

In the absence of proof of error or mistake or wilful disregard of 
duty, the court will not interfere with the exercise by executors, in their 
discretion of a power to sell real estate: Castor's Estate, 16 Phila. 360. 
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The testator in naming Mark C. Simpson as executor, seemed to 
have confidence in his good judgment and integrity, conferred upon 
him the widest discretion, and gave him "full power and authority to 

grant, bargain, and sell any and all real estate whenever 

it shall be necessary to carry out the provisions" of the will. 

In the exercise of this discretion the executor deemed it ad- 
vantageous and necessary to make ,the lease, dated Novembr 9, 1897, 
recorded in Lackawanna County, December 9, 1897, in Deed Book 
No. 158, at page 160, with the Pennsylvania Coal Company. There 
is no testimony to show that this was not without knowledge to all 
parties interested, nor to show that any one took steps to interfere 
with or prevent the making of the lease. 

The widow dying on the 22d day of June, 1905, by the provisions 
of clause four of the will, there will be due Alice Vickery, . $3,000, 
within three years, that is in June, 1908; to E. E. Vickery, $500, within 
five years, that i$ in June, 1910; to Jeanne Vickery, $1,000, when she 
shall reach the age of eighteen years that is on August 11, 1908; and 
to Eugene Simpson, wife of the testator's son, William, $1,000, within 
five years, that is in June, 1910. 

It is contended by the learned counsel for the petitioners that the 
executor, under the testimony and the decisions in McKennan's Appeal, 
27 Pa. 237, Estate of Williamson, 18 Phila. 63, and Parker's Estate 
64 Pa. 311, is brought within Sec. 22 of the Act of March 29, 1932, 
P. L. 190, and should be required to give security. 

What has the executor done, not authorized by the will, and, to 
sustain the allegations of mismanagement of the estate or the property 
under his charge ? The mismanagement -alleged is that the executor 
built a house and mingled his own funds with the funds of the estate. 

The Pennsylvania Coal Company has paid the executor in royalties 
for 35,163 tons of coal mined, since the making of the lease in 1897, 
the sum of $13,900. The executor has made disbursements up to 
March 25, 1905, a date prior to the death of the widow, for. mainten- 
ance of the widow; legacies amounting to $3,000; necessary charges 
of taxes, insurance and repairs ; built a new house at a cost of $4,300 
on land belonging to the estate; arid has a balance in the bank of 
$2,723.83. 
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Inasmuch as the new house was built in the year 1900, during 
the lifetime of the widow, and a second partial account, taking credit 
for the payments for the new house, filed March 25, 1905, and no ex- 
ceptions thereto being taken, it cannot be contended that the building 
of, and the payment for, the new house, is mismanagement. 

There is no testimony, whatever, of the application by the executor 
of the funds of the testator to the payment of his own debts, as in 
McKennan's Appeal, or that the moneys have been used in trade or 
business or gross dereliction of duty as in the Estate of Williamson. 

This proceedings was begun November 13, 1905, and the first 
hearing was on, and testimony tak^n December 11, 1905. On Decem- 
ber 20, 1905, the executor deposited in the bank to the credit of the 
estate of G. W. Simpson the pum of $2,015. At the hearing on Janu- 
ary 22, 1906, the respondent testified "that I had no money in the bank 
in the estate's account" at the time of the former hearing, and that 
the money of the estate was included in his own account. 

Among the first duties of an executor or other trustee is to separ- 
ate the moneys of the trust from his own, and deposit the same not in 
his own individual name, but in his name as an executor. 

It was improper and an unlawful act for the executor to mix the 
trust funds to any extent with his own. However clear it may be 
that it was ithout any dishonest intention of making gain to himself, 
such a practice ought never to come before a court without being in 
some way marked with its disapprobation. The rtiingling of the 

This proceeding was begun November 13, 1905, and the first 
estate's money with his own, is an indefensible practice which has al- 
ways been condemned by the courts. 

When the executor is authorized to sell the real estate at such 
time as he may deem necssary to carry out the provisions of the will, 
and he deos so, acting in good faith and under advice of counsel, and 
although depositing the money received from the royalties in his own 
personal account, does not use the same for his own purposes, and 
is always ready to make distribution when necessary and pay legacies 
when due, we are not prepared to visit him with the penalty of com- 
pelling him to enter security. 

The money deposited in the bank since the commencement of this 
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proceeding, is now money of the estate, but tt was not such till after 
the death of the widow, in June, 1905. 

The undisputed testimony shows the value of the real estate to 
be from $15,000 to$ 17,000, exclusive of the coal; that there remains 
to be mined,* including the 17,000 tons in pillars, from 29,000 to 30,000 
tons of coal, and that there is deposited in the bank to the credit of 
the estate $2;7oo. The security is therefore ample for the legacies, 
amounting to $5,500, wihch are not yet due. The testimony fails to 
show any neglect or mismanagement of the .estate. 

With regard to the testimony as to the;. alleged intemperate habits, 
one witness testified that he saw the respondent intoxicated about 
eight years ago; a second witness that he saw him intoxicated about 
fourteen months ago, and a third witness that shortly after the death 
of the respondent's wife in May, 1904, she saw him intoxicated. 

But with this insufficient testimony it is not shown that he is 
wasting or. mismanaging the estate. 

It is contrary ot the spirit of the law to ask an executor, in whom 
the testator had confidence, to give security, unless he is wasting or 
mismanaging the estate. This is very clearly and distinctly set forth 
in Parson's Appeal, 82 Pa. 465, where the court, inter alia, says : "It 
must clearly appear that the executor is wasting or mismanaging the 
property or estate under his charge or that for any reason the estate 
or property is likely to be peopardized by the continuance of such 
executor before the court can interfere. ,, 

Now April 7th, 1906, the petition to show cause why Mark C. 
Simpson, executor, should not give security, is dismissed. 



The. constitution right of a rail company to intersect, connect with, 
or cross any other, railroad is held, in Kansas City, S. & G. R. Co. v. 
Louisiana Western R. Co. (La.) 5 L. R. A. (N. S.) 512, not.|o be 
corifined to main tracks, but to extend to spur and other tracks forming 
a part of the same system. 
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In the Court of Common Pleas of Lackawanna County, No. 178, 

November Term, 1904. 

RULE FOR A NEW TRIAL. 

RULE FOR IUDGMENT NON OBSTANTE VEREDICTO. 

Michael Murray vs. The Scranton Railivay Co, 

A motorman having before him an unobstructed view, and seeing small chil- 
dren playing on t'he road near the track and knowing that one or another 
of them at any moment Is liable to stray on to the track, it is his duty 
to moderate the speed of his car and have it under such control that he 
may stop it quickly when danger appears. 

Contributory negligence cannot be imputed to a child five and a half years 
old. Where such a child unexpectedly and without warning runs from the 
pavement against a moving traction car, such fact Is not evidence of neg- 
ligence on t'he part of the railway company so as to render them liable. 

In estimating the speed of a tar immediately prior to an accident \t is of 
prime importance to know how far the car ran after the accident- before 
it was stopped. 'The fact that it ran one hundred, or three hundred feet 
has a more convincing effect than the testimonv of the average witness 
on the question of speed. 

Parents who permit their children of tender years to go without proper pro- 
tection into places of known danger, or who fail to use due care in pre- 
venting them from doing so, are guilty of such contributory negligence, 
as will bar recovery to them for injury to the children; and where it 
clearly appears that a parent has been guilty of such a neglect the court 
should so declare as a matter of law. To suffer a child to wander on the 
street has the sense of permit. If such permission or sufferance exist, 
it is negligence. This is the assertion of a principle. But whether the 
mother did uffer the child to wander is a matter of fact, and is the sub- 
ject 'of evidence and this must dep nd upon the care she took of the child. 

A father left his little child of two and one-half years of age'on the front steps 
of his house, facing the public streets where electric cars and wagons 
were passing while he took a still smaller child in to its mother. There 
was a hand-organ playing upon the opposite side of the street and the 
child was enjoined not to leave the step. While the father was absent 
the child had wandered upon the track and had been killed. The parents 
were people in humble circumstances and had no one eise to take care of 
the children but themselves. Held: That, the action of the parent was 
not such as compelled the court to pronounced it to he such contributory 
negligence on his part as to require the withdrawal of the case from the 
jury. 

When the determintaion of the .issue depends only on the existence of certain 
facts, and these are not in question, the decision rests with the court, 
but when it depends not merely on the existence of facts, but on con- 
clusions arising from them respecting when there is no fixed standard of 
judgment, it is for the jury, even where there is no dispute as to the 
facts. While facts may be admitted the conclusions to be drawn from 
them may remain a matter of controversy. 

Mr. Charles H. Soper for plaintiff. 

Messrs. Willard, Warren & Knapp for defendant 

Opinion by Edwards, P. J'., August 12, 1907. 



Digitized by LjOOQIC 



LACKAWANNA JURIST. 293 

There are only two questions in this case that require considera- 
tion and discussion : ( 1 ) Was there any evidence of defendant's neg- 
ligence to be submitted to the jury? (2) Were the plaintiffs guilty of 
contributory negligence? 

We shall first consider the question of defendants' negligence. 

The .plaintiff's child, a girl three years old, was run over by the 
defendant's street car on September 11, 1904. The accident occurred 
about 6 o'clock in the evening, and the child died the next morning as 
the result of the injury she received. The street car was crowded with 
people, several passengers standing on the front platform with the 
motorman. . The car was coming down a steep grade, the estimated 
fall being thirty to fifty fet in a distance of about three hundred feet. 
Whlie these distances, as given, may not be strictly accurate, it is suf- 
ficient for the purposes of this case to state that where the accident 
happened the street showed a somewhat step dcline for quite a distance. 
The plaintiffs' house is on the side of this street, which is the main 
road of a mining village, with several houses on both sides. The street 
railway had a single track at this place. The injured child had almost 
crossed the track when she was caught by the car wheel and she was 
dragged for quite a distance, variously estimated by the witnesses, be- 
fore she was taken from under the car. 

In considering the question of the negligence of the defendant we 
must start with the fact, clearly established, that the motorman had a 
plain and unobstructed view of the road for a distance of many hun- 
dred feet, and that there was nothing in the way to prevent him from 
seeing the children playing near the track. This being the case, as 
was said in Jones vs. Traction Co., 201 Pa., 344, the motorman was 
bound to know that a child, although not on the track was liable through 
childish caprice to cross in front of his moving car, and therefore, in 
the exercise of proper care and watchfulness it was his duty to so ab- 
solutely control his car as to rivoid the risk before him. There is no 
difficulty in defining the duty of a motorman under such circumstances. 
Having before him an unobstructed view, and seeing small children 
playing on the road near the track and knowing that one or another of 
them at any moment is liable to stray on to the track, it is his duty to 
moderate the speed of his car and to have it under such control that 
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he may stop it quickly when danger appears. The motorman, it is true, 
is expected to exercise only such care as the circumstances demand, and 
it may be that, notwithstanding the exercise of such care, or even more, 
an accident may happen. There are cases where accidents occur in 
spite of all precaution. Defendant's counsel claim that the present case 
belongs to this class and that the motorman did all the law required of 
him, if not more. 

An examination of the testimony shows that some of the wit- 
nesses sustain defendant's contention. Take, for instance, the testimony 
of the motorman, which we, in part, quote here : 

Q. Where is the first street crossing towards Scranton from where 
the accident occurred ? A. I don't know as there is any -street cross- 
ing; there is a kind of a lane at Fassold's hotel ; it ain't no street cross- 
ing, it is a small, narrow lane. 

Q. How far is that from the point of the accident ? A. I should 
judge about 200 feet or more. 

Q. One of the witnesses, I think Mr. Geary, stated that you 
stopped at that point and you took on some passengers there ; do yon 
recall that ? A. Yes, sir ; I took on a passenger. 

Q. How did you run your car from that time on to the time of 
the accident? A. Slow. 

Q. Where were you ? A. On the front end of the car. 

Q. Were you at your post? A. Yes, sir. 

Q. Were you looking ahead ? A. Looking ahead. 

Q. How near were you to this child when you first saw it? A. 
About eight or nine feet, I should judge. 

Q. Where did it come from then ? A. It came from the wagon 
road to cross the track. 

Q. How were you running your car at that time ? A. Running 
it mighty slow. 

Q. Had you seen the child before you got that close to it ? A. 
Yes, I saw the children before I got that close to them. 

Q. When you came over the hill and got in view you saw the 
children ? A. Yes, sir. 

Q. Was that the reason you were running slowly? A. That 
was the reason 1^ was running slowly. 

Q. Now you say when you got within about 8 feet of them what 
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happened? A. This child got away from the others and started to 
cross the track. 

Q. What did you do then ? A. I rang the bell and applied the 
brakes and put on sand and hollered. 

Q. And what happened ? A. The child got struck. 

Q. What effect did the applying of the brakes have upon the car, 
if you know? A. It slid the wheels. 

If the testimony of the motorman is a correct description of the 
manner in which the accident occurred, there was no negligence on the 
part of the defendant, and the case would come within the ruling in 
Chilton vs. Central Trajction Co., 152 Pa., 425, where it is stated that 
"while contributory negligence cannot be imputed to a child five and 
one-half years old, where such child unexpectedly and without warning 
runs from the pavement against a moving traction car, such fact is 
not evidence of negligence on the part of the railway company so as to 
render them liable. ,, The motorman is corroborated by other witnesses, 
in part but not fully. John Brennan says that the car was only fifteen 
feet away when the children started to run across the track, the older 
child crossing first and the little one close after. Michael Kearney, who 
stood on the front platform of the car, heard the motorman cry out : 
"Oh, God, look at that." The children were then crossing the trade 
and the car was only ten or twenty feet away. Two* of the witnesses 
sworn for the plaintiff gave similar testimony. Walter Martin, for in- 
stance, says that when the car was six or eight feet away the child 
darted across the track. If the testimony of the witnesses above- 
named stood alone, it would have been our duty to give the jury bind- 
ing instructions for the defendant ; but the testimony of the other wit- 
nesses was sufficient, in our judgment, to carry the case to the jury on 
the question of the defendant's negligence. As a sample we quote from 
the testimony of John Duffy, who stopd on the side of the road where 
he could see the car, the children and the accident ; 

The Witness — A. Well, I seen the car coming down up about 
fifty feet, and the two children were walking down and were going to 
cross the track, and the car as coming at a very good headway, and I 
hollered to them, I put up my cane, I had a cane with me, and I 
hollered and got down the bank as quick as I could, when the car 
struck the child. 
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Q. What was done when you motioned to the motorman to stop? 
A. He kept right on, couldn't hold her. 

Q. What did he do? A. I couldn't tell you what he done, but 
the car was going right on and I couldn't catch up. 

Q. How many were on the car? A. It was pretty well packed 
inside and out. 

Q. How far above Mr. Murray's house was the child struck? A. 
About 150 feet. 

Q. Then what happened after it struck the child? A. The child 
went under the car and went right along and went over a hundred 
yards before it stopped. 

Q. Where did it stop ? A. Down to McDermott's hotel. 

Q. How do you know it was a hundred yards, did you ever 
measure it ? A. No, sir ; but I could step it pretty good. 

O. You stepped it? A. Yes, sir. 

Q. What was the motrman and conductor doing in the meantime? 
A. The motrman was on the car ; I don't know what they were doing. 

Q. Did you see what was done by others to stop the car while it 
was in motion ? A. Yes, sir ; there was quite a lot of men trying to 
stop it and threw rocks under the wheels and sand and tried to stop it 
and couldn't stop it until she got right down near the level. 

Q. What did you do in the. meantime? A. I was running after 
the car, but I couldn't catch up to it. 

Q, Whether you followed the car down ? A. I followed it down 
until they took the child out." 

Mrs. Brennan, who stood near Mr. Duffy, describe the efforts 
she made to have the motorman stop the car when it was fifty feet away 
and when she saw the children ere in danger. In addition to the 
testimony of these to witnesses there are other facts which the jury 
had a right to. conisder on the question of the defendant's negligence. 
One was the speed at which the car was running. Some of the wit- 
nesses on tliis point used the expressions commonly heard in such cases : 
"The car was going rapidly;" "it was under a pretty good headway;" 
"it was going good and fast ;" and other like terms. Such testimony 
is of little value. Nobody testified that the car was going at an 
"unusual" rate of speed. Nevertheless, it may be of some value when 
considered with some other facts found in the evidence. Tt appears 
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when the child was struck the motorman could not stop his car until 
it had gone quite a distance. In the excitement following the accident 
some of the men jumped out through the windows and ran along with 
the car trying to hold it back; others threw dirt and stones on the 
rail, but the car would not stop. How far did the car go before it 
was finally stopped ? One witness says a hundred yards ; another, 250 
and 300 feet; another 200 feet, and another "to the level at the foot 
of the hill." The motorman admits that the car "slid" after the brake 
was on, and the defendant felt it necessary to offer testimony explain- 
ing the reason why the car did not stop sooner, the reason given being 
the rather gruesome one that the blood and flesh from the child's leg 
acted as a lubricant on the rail. In estimating the speed of a car im- 
mediately prior to an accident it is of prime importance to know how 
far the car ran after the accident before it was stopped. The fact that 
it ran 100, 150 or 300 feet has a more convincing effect than the testi- 
mony of the average witness on the question of speed. It is true that 
a car may slide by reason of a certain condition of the rail, or, for 
the reason suggested by the defendant in this particular case; but all 
the evidence as to these matters is for the consideration of the jury. 

We conclude, therefore, that the question of the negligence of 
the defendant, under all the evidence, was for the jury. 

Th next question relates to the contributory negligence of the par- 
ents in permitting a 3-year-old child to go on the street in charge 
of an 8-year-old child. At the trial we thought there was not much 
difficulty with this question and that the matter was for the jury, the 
doubt in our mind being as to the sufficiency of the evidence concern- 
ing the defendant's negligence. Now, on a calm review of the case, 
and after an examination of the law applicable to the facts of the case, 
we conclude that the defendant's negligence was clearly for the jury,, 
but that there is a serious doubt as to our submission to the jury of 
the other question, the plaintiffs' contributory negligence. In order to 
determine this question we shall refer to the testimony in a brief way. 
The plaintiffs at the time of the accident had six children. The 
father is a miner and tire mother, aided by some of the children, did 
the housework. The accident happened on a Sunday evening. About 
ten minutes prior tp the accident the father went out to the back end 
of the lot to attend to the cow, leaving in the house at the supper table. 
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the meal being about over, the mother, a sixteen and an eight-year-old 
girl and the child tf hich was killed. Here we shall let the mother tell 
the story in her own words : 

Q. You recall, do you not, the accident of the child being killed, 
that is you remember the time when it was killed ? A. Yes, sir. 

Q. How long before the child was brought into your house or 
before you saw the child injured did you see her? A. I saw her 
at the supper table about ten minutes before. 

Q. About ten minutes before the accident occurred ? A. Yes, sir. 

Q. What were you doing that day, at that particular time? A 
We were after supper, I was helping do the work. 

Q. You were doing the work? A. Yes, sir: 

Q. It was about what time, it was about 6 o'clock you said? A. 
Yes, sir. : 

Q. State whether or not the child took supper with you? A. 
She had supper with me, yes, sir. 

Q. What day was that? A. On the nth day of September, on 
Sunday evening. 

Q. When did you next see her? A: I didn't see her until I 
heard them all hollering. 

Q. What, if anything, did you do with the child after supper? 
A. I told her sister to take care of her, she was going out and I told 
her sister to take care of her. 

Q. What did you do with the child ? A. I put her in charge of 
her sis ter to take care of her. 

Q. Was that a younger or older sister ? A. An older. 

Q. Do you know where she' went right away after you put her in 
charge of the other sis ter to take care of her, do you know what 
Loretta did? A. They went out of the house together. 

Q. Where did the little girl go after you put her in charge of the 
other sister ? A. Went out on the road together, they both went out 
to play together. >' 

Q. Then when did you next see her? A. I didn't see her until 
I heard them all hollering and I ran out the door. 

Q. What were you doing right away and immediately after you 
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put the little girl in charge of the older sister? A. I was around 
the suppertable." 

We give also some of the testimony elicited on cross-examination : 

"Q. Who was the girl that was with the child ? A.. Genevieve. 

Q. How old is she ? A. She is ten years. 

Q. How old was she at tfce time of the accident? A. About 
eight years. 

Q. Where were the other two girls at that time ? A. One was 
in the house, the other was aw r ay to town. 

Q. Which one as in the house? A. The oldest girl. 

Q. That is the girl that is now eighteen? A. Yes, sir. 

Q. So she was about sixteen at that time? A. Yes, sir. 

Q. And the boy, where was he? A. He was away, too. 

Q. So that all that was home at the time was yoilr husband and 
yourself and your oldest daughter ? A. And the two small daughters. 

Q. And you were doing the work? A. Yes, sir. 

Q. . And what was your other daughter doing ? A. We were both 
doing it, both of us was working. 

Q. So from once the child got up from the table you didn't know 
where it went and gave no thought to where it went? A. Yes, I 
knew she went out with her sister. 

Q. Did you know she was going on the street*? A. Yes, they 
went out. 

Q. You knew they were going out on the street to play on the 
street, did you? A. They were going out together. 

Q. Did they tell you where they were going? A. Yes, she 
said she was going out, and I told her to take her sister with her. 

Q. That is the eight-year-old girl said she was going out on the 
street to play? A. Yes, sir — not to play, she was gaing out for a 
walk. 

Q. She was going out on the street for a walk? A. Yes, sir; 
or on the road. 

Q. And you told her to bring the little three-year-old child with 
her? A. Yes, si*; and take care of her. 

Q. You left them then go out on the street? A. Yes, sir. 
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Q. You gave no more attention to them or thought no more of 
them .until you heard the noise? A. No, sir." 

The foregoing is all the testimony touching the point now before 
us. The father was not in the house and therefore knew nothing as to 
the permission given by the mother to the children to go out on the 
road; there was no offer made to^wear the child who was eight years 
old at the time of the accident and ten years old at the time of the 
trial, probably because she was too young ; and the sixteen-year-old girl, 
now eighteen, was not sworn. There is no diance for dispute or con- 
tradiction in connection with the testimony of the mother; therefore 
we are to consider the inferences which must be drawn from the testi- 
mony. If it is clear that the mother, from her own testimony, failed 
to do her duty, judgment should be entered for the defendant. Coun- 
sel for defendant claim that the testimony of the mother establishes 
conclusively three things: (i) That the mother permitted the two 
young children to go out on the road to walk or play; (2) that the 
mother knew the road was a place of danger because of the street car 
track and the somewhat steep grade in front of the house; (3) that it 
was per se" a negligent act to allow a three-year-old child to* go 
out on the road in the care of an eight-year-old child. Our attention 
is called to the general rule laid down by some of the text writers that 
"parents who permit their children of tender years to go without proper 
protection into places of known danger, or who fail to use due care 
in preventing them from doing so, are guilty of such contributory neg- 
ligence as will bar recovery to them for injury to the children; and 
where it clearly appears that a parent has been guilty of such a neglect' 
the court should so declare as a matter of law." This is a fair state- 
ment of the law. Before proceeding to consider some of the cases 
it is proper to state that no evidence was offered to show unusual 
ability or capacity on the part of the eight-year-old girl to look after the 
younger child. It often happens in such- families as that of the plain- 
tiffs that by reason of experience, born of necessity, a child of some- 
what tender years develops great ability to look after children who 
are still younger; but the record of the case is silent on this point. 
There is nothing before us but the testimony of the mother, as above 
given, and the bare fact that the child care-taker was eight years old. 
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The adjudicated cases involving the question now before us are 
worthy of study and consideration. We shall refer to some of them. 

Kay vs. Pa. R. R. Co., 65 Pa., 269. In this case the child was 
nineteen months old. The parents were poor and the mother was em- 
ployed the morning of the accident in washing. She had gone out over 
the track toihe canal for water, carrying the child on her arm and the 
fiiicket in her other hand. Returnig she set the child down before a 
chair with some sugar placed upon it, and engaged again in washing. 
In three or four minutes she missed the child, which had passed out 
unobserved. She ran out, called the child, ran around the house and 
met the conductor carrying the injured child in his arms. In discuss- 
ing the negligence of the parent, Justice Agnew says : "The doctrine 
which imputes the negligence of the parent to the child in such a case 
as this, is repulsive to our natural instincts, and repugnant to the 
condition of that class of persons who have to maintain life by daily 
toil. It is not the case where the positive act of a parent or guardian 
has placed a child in a position of danger, necessarily requiring the care 
of the adult to be constantly exercised, as where a parent takes a child 
into the cars, and by his neglect suffers it to be injured by straying 
off upon the platform. But here a mother toiling for daily bread, 
and having done the best she could, in the midst of her necessary em- 
ployment, loses sight of her child for an instant, and it strays upon the 
track. With no means to provide a servant for her child, why should 
the necessities of her position in life attach to the child, and cover it 
with blame? When injured by positive negligence, why should it be 
without redress ? A negligent wrong is done ; it is incapable of con- 
tributing to it — then why should the wrong not be compensated ?" It 
will be noted that in this case the child slipped out of the house un- 
observed by the mother and certainly without her permission. The 
contributory negligence of the parent in such a case would, undoubt- 
edly, be for the jury. 

Philadelphia & Reading R. R. Co. vs. Long and Wife, 75 E3., 257. 
In this case the mother last saw her little child in the kitchen. She 
had giyen it a piece of bread. The kitchen door was closed and the 
mother had gone into the next room to scrub some oil-cloth. The 
child unobserved had opened the door and had gone out into the alley. 
Jn three or four minutes the child was run over. The question of 
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the negligence of the parent was for the jury, Justice Agnew saying: 
"To suffer a child to wander on the street has the sense of permit. 
If such permission or sufferance exist, it is negligence. This is the 
assertion of a principle. But whether the mother did suffer the child 
to awnder is a matter of fact, and is the subject of evidence, and this 
must depend upon the care she took of the child." 

Johnson, et ux. vs. Railway Co., 160 Pa., 647: "A boy twenty 
months old was run over by a street car. The mother of the boy was 
a young married woman who did her own housework. Just before the 
accident the mother left the child in the kitchen to accompany some 
parting callers to the front door. While standing at the front door 
and talking to her visitors, the child came from the kitchen through 
the house, passed its mother at the door, crossed the intervening side- 
walk and street, a distance of about twenty-eight feet, to the farthest 
track of the railway, where,, in immediate view of the mother, it was 
killed. The mother did not know it was her on child until after the 
accident. Held, that the mother as guilty of contributory negligence, 
and that neither she nor her husband could recover for the loss. of 
the child. ,, 

The cases generally decide thatwhere a child slips away from the 
house unobserved, while the mother has just gone upstairs, or unto 
the next room, or down cellar, in the performance of the ordinary 
domestic duties, the question of the contributory negligence of the 
parent is for the jury. In the Johnson case the mother failed in a 
plain duty. While she was talking to her visitors on the doorsteps 
the child passes her without her seeing it and went onto the street. 
The majority of the court held the mother negligent and reversed 
the judgment. Justices Sterrett and. McCollum dissented. 

Dunseath, et ux vs. Traction Co., 161, Pa., 124: A boy five 
years old, was killed by an electric car near his home. The mother, 
previous to the accident, was in the kitchen of the house washing the 
baby. She had old the boy not to go away. The boy, however, left 
the house without the mother knowing it and was killed. The case 
was for the jury. 

In Henne vs. Railway Co., 1 Sup. Ct, 311, ond in Buente vs. Trac- 
tion Co., 2 Sup. Ct., 185, we find the facts alike in character. In the 
first case the child wandered out of the house while the mother had 
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gone upstairs for a moment, and in the second case, the child, having 
been left by the mother in the care of a servant, slipped away from 
the house during the temporary absence of the servant, and was killed. 
In each case the question of the negligence of the parnts was for the 
jury. 

Evers, et ux. vs. Philadelphia Traction Co., 176 Pa., 376. This 
is an interesting case and presents some features similar to those of the 
case at bar. "The plaintiffs' family was made up of the parents and 
eight children, and was in moderate circumstances. 'The father peddled 
brooms, and at times manufactured them in the house where he lived. 
The mother had only such aid in caring for the little children as the 
older ones could give. On the day of the accident two of the daughters 
were at church and the father was reading a newspaper in the house. 
The mother washed and dressed one, aged four and one-half years 
old, and permitted him with a brother eight years old, to go to a coal 
box on the street near by, where there was no railway track-. While 
dressing another child she sent a daughter for both children. The 
eldest returned but the little one refused. She immediately sent for 
him again and he ran half a square and started to cross a street on. 
which he was struck by the defendant's car which, according to plain- 
tiffs' testimony was being run at a rapid rate of speed ; and the testi- 
mony was that the motormari was not watching the track. Held, ( 1 ) 
that contributory negligence could not be imputed to the child; (2) 
that it was proper to submit the alleged contributory negligence of 
the parents to the jury." The important difference between this and 
the case now under conside ration lies in the fact that the Evers chil- 
dren were permitted to go, not to a place of known danger,-but to a 
coal box on a stret near by where there was no railway track. 

Woeckner vs. Electric Motor Co., 182 Pa., 182: A child of tender 
age in charge of an elder sister, old enough to be a reasonably com- 
petent care-taker, had been allowed to cross a street, and after return- 
ing to the door of her father's house, the child disobeyed the direction 
of her sister, and, unobserved ran into the street. Her escape was 
known in a moment, and an elder brother, eight years old, was sent 
after her. She was injured before he could reach her. The question 
of the parents' negligence was for the jury. We do not see how the 
sending of the elder brother after the child was of any importance 
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in the case, because the child was injured before he could reach her. 
The same case came again before the Supreme Court in 187 Pa., 206, 
and in th opinion it is stated that certain rulings are sustained be- 
cause "it appeared from uncontradicted testimony that the child was 
not on the street with the permission of her parents at the time she 
was injured." 

Karahuta vs. Traction Co., 6 Sup. Ct, 319: "A father left his 
little child of two and one-half years of age on the front steps of his 
house facing a public street where electric cars and wagons were 
passing, while he took a still smaller child in to its mother. There 
was a hand-organ playing upon the opposite side of the street and the 
child was enjoined not to leave the steps. While the father was absent 
the child had wandered upon the track and had been killed. The par- 
ents were people in humble circumstances and had no one else to take 
care of the children but themselves. Held, that the action of the 
parent was not such as compelled the court to pronounce it to be such 
contributory negligence on his part as to require the withdrawal of the 
case from the jury." 

Other cases of a similar character in their facts to many of the 
foregoing cases might be cited, but we have referred to a sufficient 
number to indicate the trend of the judicial mind in this state on the 
question under discussion. The facts in the case at bar, so far as they 
bear upon the negligence of the mother, are not in dispute. It is 
clear that the mother knew of the dangerous character of the road in 
front of her house, and, that knowing this, she permitted the three- 
year-old child to go on the road in charge of the eight-year-old child. 
Under this state of facts was it the duty of the trial judge to instruct 
the jury, as a matter of law, that the mother was guilty of contribu- 
ory negligence? If it was, judgment should be entered for the de- 
fendant, notwithstanding the verdict ; if not, the verdict should be al- 
lowed ot stand. The limitation of the power of the court to direct a 
verdict is well stated in Menner vs. D. & H. Co., 7 Sup. Ct, 135 : 
"When the determination of the issue depends only on the existence 
of certain facts, and these are not in question, the decision rests with 
the court. But when it depends not merely on the existence of facts, 
but on conclusions arising from them respecting which there is no 
fixed standard of judgment, it is for the jury, even when there is no 
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dispute as to the facts. While facts may be admitted, the conclusions 
to be drawn from them may remain a matter of controversy. To justify 
a verdict by direction, two conditions must concur : ( I ) The controll- 
ing facts must be established beyond doubt; (2) their effect, in the 
conclusions. to which they lead, must be so clear and unquestionable 
that it may be judicially declared." Judging the case at bar by this 
standard we are of the opinion that the only inference to be drawn 
from the undisputed facts points unerringly to the contributory negli- 
gence of the mother. 

Now, August 12, 1907, the rule for a new trial is discharged and 
judgment is entered for the defendant no obstante veredicto. 

An exception is noted for the plaintiffs. 



The taking of interest for a portion of the year, computed on the 
principle that a year consists of three hundred and sixty days, or twelve 
months of thirty days each, is held, in Patton v. Bank of La Fayette 
(Ga.) 5 L.R.A. (N.S.) 592, not to be usurious provided this principle 
is resorted to in good faith as furnishing an easy and practical mode of 
computation, and not as a cover for usury. 



The right of a purchaser, under a contract for the sale of machinery 
which stipulates that until the price is paid the title and ownership shall 
remain in the vendor, to maintain an action for breach of warranty of 
quality before such payment is made, is denied in Bunday v. Columbia 
Machine Co. (Mich.) 5 L.R.A. (N.S.) 475, on the ground that the title 
did not pass at the time of the installation. 



Checks drawn by the United State Treasurer in payment of inter- 
est on government consols are held in Hibernia Savings & L. Soc. v. 
San Francisco (Cal.) 5 L.R.A. (N.S.) 608, not to be exempt from state 
taxation, under a provision of the United States Revised Statutes ex- 
empting "all stocks, bonds, Treasury notes and other obligations," of 
the United States. 
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In the Court of Common Pleas of Lackawanna County, No. rj, 

September Term 1907. 

EQUITY. 

CONCLUSIONS OF FACT AND LAW AND DECREE NISI. 

Steele C. Steele and Clarence Steele v. The Providence Bank, et. cA 

An easement in lands may, in Pennsylvania, be acquired by parol, without 
any writings to support it. 

An encroachment upon a space dedicated to public use, and accepted or 
upon which an easement has been imposed by prescription, may be enjoined 
by an adjoining: owner, showing any special damage in himself by reason 
of such encroachment. 

When there is no other evidence of dedication than the mere fact of public 
user so that the right claimed by the public is purely prescriptive, it is es- 
sential to miantain it that the user should adverse, uninterrupted and 
exclusive for twenty-one years. Weiss ve. So. Bethlehem, 136 Pa., 294. 

Actual dedication is a different thing. The decisive factor on that 
branch of the case is a question of intention and once the intention is 
made to appear, it requires no lapse of time to make it effective. 
^ Where there is no opposing proof, long continued use by the public Is 
evidence* of an intention to dedicate, but is by no means conclusive and al- 
ways yields to contrary proof or satisfactory character. Griffin's Appeal, 109 
Pa., 150. 

Messrs. Vosburg & Dawson, for plaintiffs. 

Mr. S. B. Price, for defendants. 

Mr. M. A. McGinley, for M. J. Guthrie. 

Opinion by Newcomb, A. L. J., November 7, 1907. 

The purpose of this bill is to enforce observance on part of defend- 
ants of an alleged building line in the improvement of their respective 
lots on one of the streets of this city. 

From the pleadings, evidence, arguments of counsel and a personal 
examination of the premises in question I find the following 

CONCLUSIONS OF FACT. 

1. The lands in question comprise five lots lying consecutively on 
the westerly side of North Main avenue. Together they extend norther- 
ly from the intersection of the avenue with West Market street, one 
hundred and sixty-five feet to a private alley. In that order they are: 
1, Providence Bank; 2, Devisees of Randolph Crippen, deceased; 3, 
Michael J. Guthrie; 4, Clarence Steele, and 5, Mrs. Steele C. Steele. 
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Mr. and Mrs. Steele, the pkintiffs, are husband and wife. Together 
their buildings have a frontage of 76 feet. With the exception of 
Guthrie all parties claim title under Randolph Crippen. Guthrie claims 
under H. B. Lackey, deceased. 

2. All parties* claim by deed, and in each instance the respective 
lots are described as bounded easterly by the westerly side of North 
Main avenue, except that in the older deeds in line of the title that call 
is for the Carbondale and Providence turnpike, as the avenue was for- 
merly known. Lot No. 1 is triangular in shape, having a frontage oir 
the avenue of about forty-seven feet. The shape of this lot is due to the" 
fact that it is part of what was formerly the Bristol hotel property sit- 
uate at tlie corner of West Market street and the avenue. The hotel was 
built upwards of fifty years ago. It faced West Market street at right 
angles. The street and avenue intersect, however, at an oblique angle 
so that on the side toward the avenue the outlines of the hotel, the 
avenue and the building on No. 2 formed a triangle. The hotel has 
been recently demolished and in its place stores have been built facing 
West Market street as the hotel did, and the balance of the lot, namely, 
the triangle, has been acquired by the Providence bank for the site of 
its building. The other lots are rectangular but not uniform in size. 
They have been improved for years past with store buildings. The store 
on No. 2, belonging to the Crippen heirs, was built by Randolph Crip- 
pen about twenty years ago ; that on No. 3, now the Guthrie property, 
was built by Dr. Lackey, the former owner, about 1876; those on the 
respective properties of the plaintiffs are the most recent, but were built 
§y Randolph Crippen probably from fifteen to twenty years ago. In the 
main, these stores, 2 to 5, inclusive, conformed in front to one line. 

3. When these improvements were made there was a cobblestone 
gutter on that side of the avenue. The owners laid flagstones from the 
front of their respective buildings to the gutter, and that area formed 
a sidewalk for the use of the public except so far as it was used by the 
owners in connection with the use and enjoyment of their properties. 

In the case of the Dr. Lackey, now the Guthrie, property the first 
floor was above the street and there was a basement below used as a 
barber shop. Access was had to the store by several steps which ex- 
tended out about four feet on the flags. The steps were provided with 
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an iron hand rail on either side, extending at the bottom about a foot 
beyond the line of the steps. Thence it turned either way extending as 
far as the sides of the building and thus defined a space of five or six 
feet, forming an enclosure to the stairways leading from the sidewalk 
down to the basement. In front of the Crippen store iron doors were 
laid in the flags extending outward about six feet from the store front. 
These doors were raised and kept open at the pleasure of the owner or 
occupant of that store for convenience of access to the cellar. Txcept 
in cold weather they were usually open during business hours. 

As to the plaintiff's buildings, while the evidence doesn't show the 
area on the ground to have been used otherwise than as a sidewalk, 
yet from the second story to the roof the whole front of the buildings 
project by a sort of bay-window construction three feet over the walk, 
or beyond the alleged building line as claimed to be defined by the stor^ 
fronts. It is noted that this fact was put in evidence by agreement of 
counsel in writing, filed October 15, 1907, after the hearing closed, 
coupled with plaintiffs' objection that it is immaterial and irrelevant. 

4. As to No. 1, the Bank property, there was no attempt at any 
time to build in conformity with the supposed building line. The out- 
line of the Bristol house on the side toward the avenue necessarily left 
a triangular piece, having the street line and the store on No. 2 for its 
other two sides. But this space was occupied by a wide platform ap- 
purtenant to the hotel. First, on that side of the hotel was a porch 
about five feet wide. From that the platform extended toward the 
street about twenty feet in width. At the point next to the store on No. 
2 it extended beyond the fact of the store, now claimed to be the build- 
ing line, upwards of six feet. It was at an elevation of about two feet 
above the walk with which it was connected by steps. This construction 
was maintained until the hotel was removed this year. It is this tri- 
angle, somewhat enlarged so as to include a part of what was covered 
by the hotel, that forms the Bank property. 

5. As originally laid the flag walk was widest at the street corner. 
Looking northerly it tapered gradually and was narrowest at the alley, 
the corner at Mrs. Steele's property on the avenue. As determined by 
scaling plaintiffs' map, the width at the street intersection was approx- 
imately sixteen feet, and at the alley, 165 feet northerly, it was 10 feet. 
About eight years ago the street was paved and curbed by the city. The 
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curb line as then established is some distance outside of the old gutter, 
but on a course maintaining substantially the same rate of convergence 
towards' the plaintiffs' buildings so that the widths between the curb 
and the alleged building line at the two extremities are about 23^ and 
15 feet, respectively. Upon this space it is claimed by plaintiffs that 
neither of the defendants can lawfully build. This is so> they contend, 
because, finft, the buildings on the ground were built to the lot line as 
defined by the deeds; second, if the former owners ever had any right 
of soil beyond the building fronts they dedicated it to the public as a 
right of way by establishing a building line by mutual agreement ; and, 
third, the public has acquired therein an easement of way by prescrip- 
tion. 

6. The bill was filed July 31 this year. At that time the defend- 
ant Guthrie had already completed an extension of liis store front on 
lot 3 from 6 to 7 feet. As to the building of the Crippen heirs on lot 2, 
the evidence is not so definite, but it is clear that a like extension had 
already been made there and if not finished in every particular it was 
substantially complete before the bill was filed. As to the Bank prop- 
erty plans had been made for a proposed building but what work, if any, 
had, been done before suit does not appear. At most there may have 
been some excavating for foundation. The extensions, however, on the 
two existing buildings were made in pursuance of an agerement between 
the defendants to re-establish the building line in front of the Guthrie 
and Crippen properties to which the Bank in the erection of its building 

: should conform. 

7. The building plan of the Bank makes its proposed front slight- 
ly polygonal. At the corner of the Crippen store the extension would 
be 8 feet and a fraction beyond the old face of that building. At about 
midway in the front of the extension would be a little more, so tli&t from 
that point the line would recede slightly either way toward the corners. 
At no point would the front project more than three feet beyond the line 
of the former hotel platform. But the building line agreed upon by de- 
fendants would be" uniform running northerly from the point of greatest 
projection in the bank front. As the line parallels the curb it converges 
toward the plaintiffs' properties and if protracted would strike the fur- 
ther corner of Mrs. Steele's building at the alley. This would leave for 
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sidewalk a uniform width of fifteen feet between building line and curb 
throughout that block, and would considerably exceed the usual width 
of sidewalks in this city. 

8. Before any steps were taken in the way of extending either of 
the buildings there was an attempt to have all parties agree upon the 
establishment of a new building line. With that in prospect the city 
solicitor was consulted by a representative of the bank as to any ob- 
jection on the part of the city. In accordance with his views of the mat- 
ter the solicitor prepared a petition for the signature of the parties to 
be submitted to councils asking that a building line be established by 
their official action, as designated in a map attached, showing the line 
as above described. This was signed, by the defendants, but when pre- 

% sented to the plaintiffs they declined to join in the petition and that ef- 
fort was thereupon abandoned. The map remained in possession of the 
president of the bank and was later filed by him with the department k of 
buildings in connection with the bank's application for a permit to build. 
The petition was then, and has remained ever since, fastened to tjie map. 
It is therein recited infer alia, "That the buildings on said properties 
were erected and a building line established by the owners of said prop- 
erties at a time prior to the paving of North Main avenue." 

9. So far as title is not formally admitted to be in the several 
parties for the respective lots claimed by them, the case has been tried on 
both sides upon the theory that each has title in fee by deed or will arid 
that the respective conveyances carry title to the boundary of North 
Main_avenue, formerly the Carbondale and Providence turnpike. There 
are no building restrictions by covenant or otherwise in any of the con- 
veyances. 

10. No question is raised as to the joint liability of the defendants. 
On the contrary at the trial the parties asserted their desire that all 
question of that kind be understood as being waived to the end that the 
cause should be decided on its merits. 

As applicable to these facts I state the following 

CONCLUSIONS OF LAW. 

1. The defendants have title in fee, without building restrictions, 
to the westerly side of North Main avenue. In the absence of evidence 
other than the limits of the street improvements apparent on the ground 
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to indicate the location of its westerly boundary, the area between the 
curb line and the structures complained of, as compared with the usual 
width of sidewalks in this city, is in itself somewhat persuasive against 
the theory of encroachment, and in effect, so far as the case depends 
upon the authorized width or true location of the avenue, it casts 
upon the plaintiffs the burden of affirmative proof, especially in view of 
the fact that as to two of the buildings they ask for affirmative relief by 
mandatory injunction. 

2. There is no such proof in the case and the exact limits of the 
avenue cannot be determined. 

3. Neither is there any evidence that the limits of the sidewalk 
were ever defined by any action of the city or that the city ever exer- 
cised or asserted control over any part of the area between defendants' 

' buildings and the cobblestone gutter. 

4. On the other hand, the theory of dedication assumes the title 
to the lands in dispute to have been in the defendants' or those under 
whom they claim. The evidence, however, is insufficient to warrant 
the finding that there has ever been an intentional dedication of the lands 
to the use of the public for a highway. 

5. The evidence warrants the finding of a permissive use by the 
public concurrently with the private use by the several owners in the 
convenient enjoyment of their respective tenements, although in some 
instances it was for a period less than twenty-one years. 

6. Th evidence is insufficient to warrant the finding that the for- 
mer owners established a permanent building line by agreement. 

7. The objection to the evidence of projection of plaintiffs' build- 
ings byond the alleged building line should be overruled. 

8. The bill should be dismissed at plaintiffs' cost. 

So far as not covered by the foregoing conclusions of fact and law, 
the specific requests of the parties are answered as follows : 

PLAINTIFFS' REQUESTS FOR FINDINGS OF FACT. 

1. That over thirty years ago, Dr. Lackey was the owner' of a lot 
of land abutting on the westerly side of North Main avenue ; and he 
erected a building thereon which has remained in the same location from 
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that time until a short time before this bill was filed. Later he caused 
a sidwalk to be laid between this building and the curb line, which side- 
walk extended back to the front of the building. This building since its 
construction has been used for business purposes, and no structure or 
fence has ever been constructed in front of the building toward Main 
avenue until the projection recently erected by M. J. Guthrie. During 
all of this time the space occupied by the sidewalk has been used by the 
public without hindrance or objection. 

Answer : In the main this is true, but is subject to qualification as 
appears by the general findings. The whole area referred to was not 
open for use by the public. Steps projected several feet beyond the 
actual front of the building. Hand-rails carried this projection still 
•farther and by extension up and down the street confined an enclosure 
outside of the building both above and below the street surface. This 
is not consistent with the broad conclusion asked for. 

2. That when Randolph Crippen became the owner of the property 
adjoining the lot of Dr. Lackey, he caused buildings to be constructed 
upon the lots on each side, and also on the lots adjoining the alley next 
to the property of Sweet Gardner. Every one of the buildings so caused 
o be erected by said Crippen conformed to the front line of the building 
erected by Dr. Lackey, so that the entire row or series of buildings on 
'the westerly side of North Main avenue from the Bristol House prop- 
erty to the alley adjoining the Gardner property were erected and main- 
tained upon the same line in front. The first of these buildings erected 
by Crippen was constructed more than twenty-one years before the year 
1907. Crippen caused sidewalks to be laid which extended back to the 
front of the buildings., and this space between the front of the buildings 
and the curb, has been used continuously, by the public without hindi- 
erance or objection. The said buildings of Crippen and Lackey are 
so built that they make, by use of party walls, a connected construction, 
«and they are used mainly for business purposes. 

Answer : It is not so found. In some particulars it is accurate, in 
others it is- not. 

3. That the buildings consructed by Lackey and Crippen were 
built by them upon the front line of their respective lots, so that there 
was no space between the front of the buildings and the front line of the 



Digitized by LjOOQIC 



LACKAWANNA JURIST. 3*3 

lots. The deeds to Lackey and Crippen did not convey, by the descrip- 
tions therein, any land in front of the building lines of the different 
houses constructed by them. 

Answer : It is not so found. 

4. That Dr. Lackey and Crippen agreed that the front lines of 
their buildings should constitute the building line on the westerly side 
of North Main avenue on their lots. 

5. That when Lackey and Crippen erected their buildings they 
intended to dedicate the rights and privileges which they had under the 
law, if any, in the space between the front of their lots and the curb 
line, to the public, for sidewalks or other street purposes. 

6. That the space in front of the lots and buildings of Crippen and 
Lackey was dedicated to public use by them so far as they had any rights 
or privileges under the law thereon and the public accepted this dedi- 
cation by a user of this space for many years, without objection or 
hinderance upon the part of Crippen, Lackey, or anyone else. 

Answer: The fourth, fifth and sixth requests are covered by the 
general findings. 

7. That an easement was created by Lackey and Crippen as to the 
space between the front line of their lots and buildings, and the curb 
line, so far as their rights therein are concerned, in the general public, 
for sidewalk and street purposes. 

Answer : This is refused as being a request for at legal conclusion. 

PLAINTIFFS' REQUESTS FOR CONCLUSIONS OF LAW. 

1. That under the evidence in this case Dr. Lackey did not own 
any land in front of the building erected by him, and neither he nor his 
vendees have any legal right to build a projection extending beyond 
the line of his lot toward Main avenue, over and upon the sidewalk 
which was laid by Dr. Lackey, and upon a space which had been used 
by the public for sidewalk purposes for over thirty years. 

Answer: As understood this is refused. 

2. That under the evidence in this case Randolph Crippen built 
his houses upon «the front line of his lot toward North Main 
avenue and did not own any land towards Main avenue from 
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the building, and neither he nor his vendees have any right to build an 
extension of the buildings beyond this front line of the buildings to- 
ward Main avenue, over and upon space used by the public for side- 
walk purposes for many years. 
Answer: Refused. 

3. An easement in lands may, in Pennsylvania, b$ acquired by 
parol, without any writings to support it; and in the present case, the 
general public have acquired an easement for sidewalk purposes in the 
space between the front lines of the buildings of Dr. Lackey and 
Randolph Crippen, of which it cannot be divested by said Lackey or 
Crippen, or their vendees. 

Answer : The general principle as stated is affirmed. The specific 
conclusion asked for is refused. 

4. That Randolph Crippen having established a building line, and 
the plaintiffs having purchased property from Crippen with buildings 
thereon conforming to this line, in common with all the buildings facing 
North Main avenue on the westerly side, said Crippen and those claim- 
ing under him are estopped from changing the building line to the detri- 
ment of these plaintiffs and their property. 

Answer : Refused. 

5. That Dr. Lackey having established a building line on his lot 
on the westerly side of North Main avenue, and this line having been 
conformed to by Crippen, the owner of the adjoining lots on each side, 
and this building line having been maintained over twenty-one years, 
Dr. Lackey and his vendees are estopped from changing this line to the 
detriment of the plaintiffs and their property which they purchased 
from Crippen with the buildings thereon conforming \o this line. 

Answer : Refused. 

6. That no matter what legal rights Dr. Lackey or Randolph. 
Crippen may originally have had to use or occupy the space lying be- 
tween the front line of the buildings and curb line on North Main ave- 
nue they have lost and forfeited these rights by rcting buildings upon 
the front line of their lots, constructing sidewalks between the space of 
said line of the buildings and the curb line, by allowing the general pub- 
lic to use this space without hinderance for many years, and the other 
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acts and things done by them as appears in the testimony. 
Answer: Refused. 

7. That dedication may be by deed or by any acts which are satis- 
factory evidence of an intention upon the part of an owner to surrender 
his title or right to use his property for public use, and an acceptance of 
it may be either by some action of the municipal authorities or by a 
user of the public. In the present case whatever rights Cfippen and 
Lackey had in this space between the front line of their buildings and 
the curb line on Main avenue was dedicated to public use, and was ac- 
* cepted by the public by the user of the same. 

Answer: Refused. 

11. That an encroachment upon a space dedicated to public use, 
and accepted or upon which an easement has been imposed by prescrip- 
tion, may be enjoined by an adjoining owner showing any special dam- 
age in himself by reason of such encroachment; and the plaintiffs have 
shown such injury as to entitle them to ask for such an injunction. 

Answer : So far as concerns the general principle stated it is af- 
firmed. The specific conclusion asked for is refused. 

DISCUSSION. 

This case came before the court first on a rule for a preliminary in- 
junction. This was refused by opinion of the learned president judge, 
filed August 13, this year. He then said: "The facts convince us not 
only that a preliminary injunction should not issue but that the plaintiffs 
have no case on the evidence now presented." 8 L. Jur. 265. The cause 
has now been tried upon the same together with some additional evi- 
dence which in our judgment adds nothing of value to the plaintiffs" 
case. 

The grounds relied upon for relit f are: {1), An attempted en- 
croachment beyond the lot lines as defined by the deeds under which de- 
fendants claim ; (2), dedication of the lands in dispute by former owners 
to the public for street purposes; (3), a public easement acquired by 
long user in the, nature of prescription. 

As to the third ground it only need be said that the evidence fails . 
to show that the public use has been either exclusive, adverse or con- 
tinuous for the full period of twenty-one years. It matters not that one 
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or more of the buildings. by which plaintiffs seek to define the location 
and extent of the public way may have been built more than that length 
of itime. The integrity of their case in that respect requires that the 
limits of the sidewalk be defined in some way throughout the one hun- 
dred and sixty-five feet in controversy. It is not claimed to have been 
defined otherwise -than by the location of buildings and the laying of 
flags iron time to time as the buildings were, erected. The plaintiff S* 
buildings covering 76 feet of the distance were built less than twenty- 
one years agbv At the other end of the line there never was any build- 
ing unless the hotel platform be called such. But that projected sev- 
eral feet beyond the supposed building line. 'When there is no other 
evidence of dedication than the mere fa£t of public user so that the right 
claimed bythe public is purely prescriptive, it is essential to maintain it 
that the user should be adverse, uninterrupted and exclusive for twenty- 
One years." Weiss v. South Bethlehem, 136 Pa., 294. 

Actual dedication is a different thing. The decisive factor on that 
branch of the case is a question of intention and once the intention is 
made to appear it requires no lapse of time to make it effective. True, 
"where there is no opposing proof long continued use by the public is 
evidence of an intention tb dedicate but is by no means conclusive and 
always yields to contrary proof of a satisfactory character." Griffin's 
Appeal, 109 Pa., 180. 

So far as the effort is here to deduce the intention to dedicate from 
the acts of the former owners, Crippen and Lackey,, it, fails because 
their acts evinced an unequivocal intention not to relinquish to the pub- 
lic a considerable area in front of their respective buildings. That area 
varied but slightly from the area now in dispute. The inference natur- 
ally arising from such private use by those owners is not overcome by 
the evidence of their loose declarations. These were offered" to show an 
.agreement between Dr. Lackey and Mr. Crippen establishing a building 
line from which, if proven, a mutual intention to dedicate might be in- 
ferred. But at the utmost they go only far enough to suggest the pos- . 
sible existenct either of some undefined agreement on the subject of a 
building line or their common understanding as to the location of thg. 
street line. As an agreement it is believed that to be of any value htte 
it would have to be shown by evidence sufficient to give it definite 
character and that the test of that would be the question whether there 
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is enough evidence of it to enable either of the parties, if living, to 
maintain an action at least for nominal damages for its breach. What 
were its terms? Was it in writing? To what extent did it limit the 
right of the parties? Was it intended to be a permanent limitation or 
was it made only with reference to the character of the street improve- 
ments -as they then existed? Were the specific uses which each of the 
parties was then making of several feet beyond the alleged line re- 
served and provided for inf the agreement? Were they the only uses 
excepted by the agreement? or were there some others? And if so, 
what others ? To all these questions the evidnece is*, silent. No declara- 
tion as to any agreement is brought home to Crippen. On orte occasion 
he is said to have told Henwood, then owner of No. 4, "The face of this 
building is on the building, line ; you can't build out." But that at least 
is quite as inconsistent with the inference of an opinion as to the true 
location of the street line as with the theory of agreement, especially as 
he referred in the same connection to the description in his -deed to 
Henwood (now the Clarence Steele, or No. 4), which bounds the lot 
by the side of the street. If it can be conceded that such declaration is 
competent evidence in this case as to either the building line or the 
street line the question would arise, "Where did it place the line?'* 
At the face of . the first story where the plaintiffs say it is or that of the 
second story which projects three feet further toward the street? 

But it is caid that the petition signed by defendants, and intended 
to be presented to councils, by implication brings home to them a dis- 
tinct acknowledgment of the fact now in dispute, to wit, the existence 
of-an established building line: This argument might hot be without 
some force if the paper had originated with them. In the light of its 
history it would he unsafe to say that it showed anything more than an 
unaccepted offer by defendants under advice of the city solicitor to 
agree with plaintiffs upon that general assumption of fact as a working 
basis for the proposed action of councils. Having regard to the object 
aimed at it would be a perversion of legal reasoning to say that $uch of- 
fer committed the defendants to the supposed line or that it tends to . 
prove its existence as permanently established by the former owners. In 
a sense it would be substituting the mere shadow for the substance of 
the thing in controversy. 

So far as concerns the theory of encroachment beyond the lot lines 
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there is nothing to support it other than the measurement of the depth 
of the lots as given in the deeds. The unreliability of that arises from 
two sources. First, the monuments from which the rear lines were 
sought to be ascertained are themselves more or less conjectural. Sec- 
ond, conceding those lines to have been correctly located, the rule is 
time worn that the given measurements in such case go to the street 
regardless of the figures in the deeds. So the attempt to make the loca- 
tion of the street depend upon that of the lots, is not calculated to throw 
much light on the question. Upon fundamental principles the theory of 
encroachment must be sustained by some proof of the true location and 
width of the street. The best evidence would be the authorized width 
Jtnd width of the street. The best evidence would be the authorized 
width ancf official acts of location. There is no evidence of either ex- 
cept as gathered from certain actual improvements, by which the curb 
line oh that side has been defined, and from the usual width of sidewalks 
in the city. Surely there is no presumption of law or fact in favor of the 
claim of encroachment where there is an attempt to build fifteen feet 
back of the crub. Nor do the circumstances give rise to such inference. 
Their tendency' would be to repel the inference and thus emphasize the 
necessity for affirmative proof on part of those alleging the contrary. 

Let a decree nisi that the bill be dismissed be entered in accordance 
with the foregoing conclusions ; notice to be given the parties or their 
respective counsel by the prothonotary, ,and exceptions, if any, be filed - 
within ten days sec. reg. 



The payment into court of an amount tendered upon a matured 
debt is held, in Mann v. Sprout. (N. Y.) 5 L.R.A. (N.S.) 561, to trans- 
fer the title to the creditor, although hedoes not signify his acceptance, 
and the right of the debtor to withdraw the money afterwards, even 
with the consent of the court, is denied. 



Water for street sprinkling is 1 held, in M Allen v. Hambin (Iowa) 
5 L.R.A. (N.S.) 434, to b for a public' purpose, within the meaning 
of a statute requiring municipal authorities to contract for a water sup- 
ply for such purposes. 
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In the Court J of Common Pleas of Lackawanna County, No. * 525+ 

May Term, 1902. 

RULE FOR A NEW TRIAL. 

George F. Smith et. ail., Exrs. vs. Henry SwmmerhilL 

A witness may be allowed to refresh his memory by the notes of his 
former testimony, if the testimony was taken within such a short time after 
the occurrences testified to that the facts were still fresh in his mind, but If 
not, then such notes are regarded in the same ligrht as other writings or mem- 
oranda not made contemporaneously with the occurrences. The true test is 
contemporaneousness. 

A party pleading* surprise at a witness' testimony rimy, in the discretion 
of the trial judge, ask leading questions and interrogate tftie witness as to 
contrary statements made at a former trial, or elsewhere, not for the purpose 
of refreshing his memory, but for the purpose of neutralizing his . adverse 
testimony. 

The very essence of the right to refresh the memory of the witness is that 
the matter used for that purpose be contemporaneous with the occurrences 
as to which the witness is called upon to testify. 

Messrs. Vosburg & Dawson, for plaintiffs. 

Messrs. W. G. Thomas and John R. Jones, for "defendant.. 

Opinion by Kelly, A. L. J., November t i, 1907. 

After a careful examination of the authorities we have concluded 
that it was error to allow the defendant's witness, E. O. Dersheimer, 
to refer to the notes of his testimony given in a former trial of the case 
for the purpose of refreshing his recollection, and that, therefore, a new 
trial should be granted. 

While we have found respectable authority to sustain our ruling, 
viz., 8 Am. & Eng. Ency. of PI. & Pr., 144, and cases cited in note 2 ; 
Wegmore, Vol. 1, sec. 760; Putnam v. U. S., 162 U. S.,.687, dissenting 
opinion ; yet the weight of authority is against it. The only cases we 
have been able to find in Pennsylvania is that of Velott v. Lewis, 102 
Pa., 326, and there it was directly ruled that a party calling a witness 
cannot refresh his memory by reading to him notes of testimony given 
by him in a former proceeding touching the same subject matter. 

In Putnam vs. U. S., supra, the majority of the court held that the 
testimony of a witness given over four months after the occurrence de- 
scribed is not contemporaneous for the purpose of refreshing his mem- 
ory in giving testimony at a later time. The opinion was by Mr. Justice 
White, and in it he reviews the authorities upon the subject at length 
and clearly demonstrates that those cases which held to the contrary 
were not supported by sound legal principles. Inter alia he said : "The 
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very essence of the right to refresh the memory of the witness is that 
the matter used for that purpose be contemporaneous with the occur- 
rences as to which the witness is called upon to testify. Indeed, the 
rule which allows a witness to refresh his memory, by writings or 
memoranda, is founded solely on the reason that the law presupposes 
that the matters, used for the purpose, were reduced by writing so short- 
ly after the occurrence, when the facts were fresh in the mind of the wit- 
.ness, that he can with safety he allowed to recur to them in order to 
remove any weakening of memory on his part, which may have super- 
vened from lapse of time." 

Undoubtedly a witness may be allowed to refresh his memory b 
the notes of his former testimony if the testimony was taken within 
such a sh<5rt time after the occurrences testified to that the facts were 
still fresh in his mind, but if not then such notes are regarded in the 
same light as other writings or memoranda not made contemporaneous- 
ly with the occurrences. The true test is contemporaneousness. 

The right to refresh a witness' recollection exists independently of 
the question of the surprise or disappointment of the counsel calling 
him, and surprise does not effect at all the right to refresh his memory 
by any proper writing in whatever form it may exist. A party pleading 
surprise at a witness' testimony may, in the discretion of the trial judge, 
ask leading questions and interrogate the witness as to contrary state* 
merits made at a former trial, or elsewhere, not for the purpose of re- 
freshing memory but for, the purpose of .neutralizing; his adverse testi- 
mony : Putnam v. U. S., supra. Such, however, was not the case here. 

Rule absolute. 



The; easement in view from every part of a public street is held, in 
Bisckof v. Merchants' Nat. Bank <Neb.) 5 L.R.A. (N.S.) 486, to be- 
long as a valuable right to one owning property abutting on the street. 



That one's property has been attached as that of a stranger is held, 
in Baltimore, C. & A. R. Co. v. H. Klaff & Co. (Md.) 5 L.R.A. (N.S.) 
495, not to entitle him to' maintain replevin to recover its possession. 
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/// tlve Court of Common Pleas of Lackavwnna County, No. 542, 

May Term 1907. 

EJECTMENT. 

DEMURRER TO PLANTIFFS STATEMENT AND ABSTRACT 

OF TITLE. 
George F. Barber vs. Martha E. Barber. 

When the purchase money is paid by a husband and the deed is made to 
the wife, the legal presumption is that a gift to the wife was intended. And 
wh'sn a husband subsequently alleges a trust in his favor he must, in order to 
rebut the persumj)tion, prove by clear, explicit and unequivocal evidence, not 
only the payment of the purchase money by him, but all the essntial requi- 
sites of the alleged trust. So all the essential requisites of the alteged trust 
should be set out in the declaration. 

Messrs. Hotick and Benjamin, for plaintiff. 

Messrs. Patterson, Burns, Thayer and Price, for defendant. 

Opinion by Kelly, A. L. J., November 11, 1907. 

In the statement and abstract of title filed the plaintiff claims title 
to the land in dispute, (1) by virtue of a deed made on March 13, 1885, 
from W. Gaylord Thomas and wife to Martha E. Barber, the defend- 
ant, his wife, the consideration having been paid by him, and (2) by 
virtue of a deed from himself and wife to G. J. Babcock, made on Sep- 
tember 15, 1886, for which deed no consideration passed, and under, 
which Babcock took title as a trustee for him. 

The statement and abstract do not set out such facts as to show 
title in the plaintiff. It is stated that title was taken "in the name of his 
wife," "the consideration for the said property being paid by the plain- 
tiff. " This is not sufficint to make a wife trustee for her husband. 
When the purchase money is paid by a husband and the deed is made 
to the wife the legal presumption is that a gift to the wife was intend- 
ed: Ernest's App., 106 Pa., 310. And when a husband subsequently 
alleges a trust in his favor he must, in order to rebut the presumption, 
prove by clear, explicit and unequivocal evidence, not only the payment 
of the purchase money by him, but all the essential requisites of the 
alleged trust: lb. So all the essential requisites of the alleged trust- 
should be set out in the declaration. 

The same may be said of the averment that Babcock took title as 
trustee for the plaintiff under the deed from plaintiff and defendant 
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made in 1886. It is a mere averment of a conclusion. No facts are 
averred which would constitute him a trustee. 
The demurrer is sustained. 



Fake representations made by a surgeon of a railroad company as . 
to the extent of the injuries of an employee are held, in Gulf, C. & S. F. 
R. Co. v. Huyett (Tex.) 5 L.R.A. (N.S.) 669, to be no reason for set- 
ting aside a release subsequently obtained by a claim agent, although the 
employee acted on the information so received in signing the release, if 
the claim agent did not knowingly take advantage of such face. 



A release obtained by tfye physician of one causing injury by neg- 
ligence, from the injured person after he has taken charge of the case 
and gained the patient's confidence by his apparent friendship and so- 
licitude for his welfare, is held, in Viallet v. Consolidated R. & P. Co. 
(Utah) 5 L.R.A. (N.S.) 663, to be properly set aside where the injured 
person relied on his statements and assurances as to the nature and 
probable duration of the injury, which were reckless and proved untrue, 
and had a tendency to deceive and mislead, and were made for the pur- 
pose of inducing the settlement. 



The collision of an express wagon with the hind wheel of a wagon 
being loaded from the sidewalk, forcing it against the horse, which was 
standing unhitched in the street and causing the animal to run away, is 
held, in Collins v. West Jersey Express Co. (N. J. Err. & App.) 5 L.R. 
A. (N.S.) 373, to be the proximate cause of an injury to one who, to 
avoid the horse, jumped aside and broke his leg by falling over a board 
pile in the street. 



The wilful default of the manager of a farm to submit accurate ac- 
counts to his employer, as required by his contract, is held, in Sipley v. 
Stickney (Mass.) 5 L.R.A. (N.S.) 469, to deprive him of his right to 
recover his stipulated wages, although it results in no injury to the em- 
ployer. 
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In the Court of Common Pleas of Latckasmnina County, No. 249, 

September Term 1907. 

DIVORCE. 

Marfhq E. Barber vs. George F. Barber. 

If a bill of particulars be deemed insufficient, a motion should be made 
for a more specific bill. It i3 not good practice to demur to a bill of 
particulars. 

Messrs. Thayer and Price, for plaintiff. 

Opinion by Kelly, A. L. J., November 11, 1907. 

It is not good practice to demur to a "bill of particulars. If it is 
deemed insufficient a motion should be made for a more specific bill. 
We will tro^t the exceptions filed, however, as a basis for such a motion 
and dispose of the matter accordingly. 

The bill of particulars filed is clearly insufficient. The purpose of 
a bill of particulars is to amplify the pleadings and more minutely 
specify the defense so as to prevent surprise at the trial. It should fur- 
nish such information that could reasonably be required in order to pre- 
pare to meet the allegations contained in it. It should be as specific as 
the circumstances of the case will permit, and should fairly apprise the 
opposite party of the nature of the claim or defense made and the nature 
the claim or defense made and the nature of the evidence to be offered. v ' 
The bill in this case falls far short of these requirements. 

And now, November 11, 1907, it is ordered that the defendant shall, 
within twenty days, file a more specific bill of particulars. 



The right of an abstract company to % copy real estate records for 
the purpose of compiling an independent set of abstract books is sus- 
tained in State ex rel. Nevada Title, G. & T. Co. v. Grimes l[Nev.) 5 
L.R.A. (N.S.) 545, under a statute providing that every recorded in- 
strument of writing whereby any real estate may be affected shall im- 
part notice to ^11 persons of the contents thereof. 



Making payments before they are due under the terms of a building 
contract is held, in First Nat. Bank v. Fidelity & D. Co. (Ala.) 5 L.R.A. 
CN.S.) 418, to release a surety on the contractor's bond. 
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In the Court of Quarter Sessions of Lackawanna Conuty, No. 388, 
October Sessions, 1907. ~ 
RULE TO QUASH INDICTMENT. 
COMMONWELATH vs. JOSEPHINE KOSITCHY. 

It lias long since been settled, in Pennsylvania, that the irregularity of the- 
proceedings before a grand Jury may be taken advantage of by a mo- 
tion to quash. 

Granting that the exigencies of modern practice make the service of a 
stenographer In the grand Jury room desirable and in some instances 
a reasonable necessity for the use of the district attorney in the further 
conduct of his cases, yet it is an innovation which ought to be sanction- 
ed by legislative and not Judicial action. 

In most Jurisdictions an indictment cm only be questioned - for reasons 
going to the regularity of the proceedings, before a grand Jury, by a 
plea in abatement. 

Mr. Joseph O'Brien, District Attorney, for plaintiff. 

Mr. P. E. Kilcullen, for defendant. 

Opinion by Newcomb, A. L. J. 

December 2, 1907. 

The defendant stands charged with the offense of felonious 
wounding. She moves to quash the indictment not for any defect 
apparent on its face, but for reasons going to the regularity of the 
proceedings before the grand jury- when the case was presented to 
them. 

In »most jurisdictions an indictment can only be questioned on 
such grounds by plea in abatement. In this State, whatever the 
practice may have been at an early date, it has long since been 
settled that advantage of the irregularity, if any, may be taken by 
motion to quash. Commonwealth vs. Bradney, et. al., 126 Pa., 199. 

The reasons assigned here is that a stenographer employed in 
the district attorney's office was present before the grand jury and 
took stenographic notes of the evidence of which he afterwards 
made a transcript for the district attorney's future use in the prose- 
cution of the case. 

While not formally demurred to the motion has been argued 
as upon the commonwealth's demurrer to the sufficiency of this 
objection. It N is suggested that the point involved is believed to be 
of sufficient importance to justify a review of our decision by the 
Appellant Courts and that it might be well to put the facts on record 
either by formal demurrer or' agreement of counsel. 
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The qeustion raised is not free from doubt. The decisions out- 
side of this State are conflicting and so far as we have been able to % 
discover, it has never come before the Courts of this State. At first 
blush we were inclined to believe it was fatal to the indictment. 
Further consideration tends to confirm that belief. 

So far as concerns the intended use of the evidence we fail 
to see how that in itself lends any weight to the motion.* There 
is nothing to prevent the district attorney from noting the evidence 
and if he were able to make complete notes we can think of no 
reason why he cannot properly do so for his own advantage in the 
further preparation and conduct of the case. That argument, in- 
deed, is relied upon by the commonwealth in resisting the motion ; 
the point being made that what he may do in that particular by 
himself he may do by his clerk, and so long as it doesn't appear that 
the stenographer was present during the deliberations of the grand 
jury or that the accused was otherwise prejudiced, the validity of 
the indictment is not affected by the mere fact that the testimony 
was taken stenographically by one who participated in the proceed- 
ingsf in no other way. This is substantially the view taken in many 
jurisdictions and is perhaps the one supported by the weight of 
authority! 

17 A. M. Enc. L. (2nd Ed.) 1293. 
U. S. vs. Simons, 46 Fed. R. 65. 
Same vs. Kilpatrick, 16 lb. 765. 
State vs. Brewster, 70 Vt, 341. 

The defendant relies especially on the authority of State vs. 
Bowman, 90 Maine, 363; and People vs. Lauder, 82 Mich., 109. In 
my judgment the Michigan case. throws but a doubtful light on the 
subject. According to my understanding it turned upon the statu- 
tory regularity of the organization of a grand jury. One of the men 
serving as a juror was a stenographer. He took complete notes 
of the testimony submitted and made a transcript thereof for the 
further use of the district attorney. This he did* under a promise 
of the proper fiscal officers of the county for extra pay. Holding 
that this fact did not invalidate the indictment the court said^i "A . 
stenographer was certainly desirable, and there can be no possible 
harm in one of the jurors who has been regularly drawn and sum- 
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moned acting as such stenographer. Indeed no other person could 
be tolerated or allowed to act as stenographer." 

Is is this observation upon which stress is laid here. Analysis 
of the case, however, shows it to have been quite unessential to the 
point actually decided. That best appears by reference to the next 
preceding paragraph of the opinion where the court states the par- 
ticular facts giving rise to the question presented for adjudication. 
It is as follows : "As the record appears before us it must be con- 
ceded that the three additional names were ordered to be drawn 
after the twenty men had been sworn and charged and organized 
as a grand jury ; and that the object of drawing these names was 
to obtain, if possible, the summoning of Charles Flowers as a juror, 
that he might also act as stenographer. That he did so act under 
the promise of extra pay by the Board of County Auditors, must 
also be conceded. It is a little singular, when this was the avowed 
object of the drawing, that the second name to come out of the box 
was that of Flowers, the only man wanted out of 103 names remain- 
ing therein. But there is no evidence and no claim of bad faith or 
trickery in the drawing. Of course, if any had been shown it would 
have been the end of the case. We are not prepared to say that the 
object of this drawing was an illegal one, or that the employment 
of Flowers as a stenographer was not proper." 

It is thus apparent that the precise question befpre the Court 
was whether the organization of the jury was regular in view of the 
time and manner of the drawing of one of its members, and the 
effect of his special employment for incidental services not required 
of a juror by law. Further reference to the opinion shows that the 
decision depended ultimately upon the proper interpretation of 
various statutes of the State relating to the composition of the 
grand jury and the powers of the Court in respect to filling the 
panel when the proper number fails to attend. One of the statutes 
was entirely local in its application to the county in which the case 
arose. 

Hence, the expression relied upon by counsel is of doubtful value 
in the consideration of the question before us. But more especially 
perhaps, reliance is had upon the reasoning of the Supreme Court 
of Maine in State vs. Bowman, supra. It is there distinctly held 
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that the presence of the court stenographer in^ the grand jury room 
for the purpose of taking the testimony of the commonwealth's 
witnesses, but who retires before the jury commence their delibera- 
tions invalidates an indictment foumi upon the testimony- given 
under such circumstances. This is directly in point and goes so 
far as to hold that the question is not aqected by the circumstance 
that the stenographer was present by order of the" presiding judge 
who first instructed him as to the same duty of secrecy that governs 
jurors, and required him to take an oath accordingly. This case is 
considered in State vs. Brewster, 70 t., supra., and its doctrine re- 
jected by the Court in an interesting opinion by Chief Justice Ross 
wherein the contrary conclusion is reached and the right of the 
district attorney, with the consent of the Court, to have his steno- 
grapher present for the purpose in question is affirmed. 

The decisive ground Upon which the judgment there rests is the 
court's conception of what is included in the term "Commonwealth's 
Counsel" which the jurors are bound by their oath to keep secret. 
It was held to include the testimony of the commonwealth's wit- 
nesses and that the determined policy of the laws as evirtced by the 
form of the oath could t>e easily violated if their investigations were 
to be had in the presence of any prson unauthorized by statute or 
custom. State vs. Bowman, 90 Maine, 363. 

Whether any court in this State has ever held in so many words 
that the evidence submitted is conprehended in the terms of the 
grand jurors' oath we are not prepared to say. But it is familiar 
knowledge that at common law- a juror was in England at one time 
held to be incompetent to testify as to what had been the evidence 
before the grand jury. It is equally familiar law that the rule has 
been somewhat relaxed. But as yet his competency has in this 
State been limited to a small number of instances where it is deemed 
necessary to prevent a failure of public justice. 

Huidekoper vs. Colton, 3 Watts, 56. 
Gordon vs. Commonwealth, 92 Pa., 216. 
Commonwealth vs. Green, 126 Pa., 531. 
Commonwealth vs. McComb, 157 Pa., 611. 

No ground of such incompetency can be conceived except it 
be in the recognition of the evidence as being within the oath of 
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secrecy. If that be the true ground there is no apparent escape 
from th position taken by the Maine Court with respect to the vali- 
dity of an indictment found under the circumstances of this case. 
For if the evidence could be taken in the hearing of one subject to 
no restriction as to competency the purpose of disqualifying the 
jurors would be of no avail. 

Undoubtedly the requirement of secrecy sprang from a condi- 
tion of society that no longer exists either in England or. this coun- 
try. But granting that and also that the exigencies of modern 
practice make the service of a stenographer in the grand jury room' 
desirable and in some instances a reasonable necessity for the use 
of th6 district attorney in the further conduct of his cases, yet it is 
believed to be an innovation which ought to be sanctioned by leg- 
islative and not judicial action. 

The rule to show cause is accordingly made absolute and the 
indictment quashed without prejudice to the right of the district 
attorney at his option to submit a new bill on notice to defendant 
without further commitment. 



The right of the court to require members of a partnership which 
lias committed an act of bankruptcy to bring their property into the 
banqruptcy proceedings for administration is sustained in Dickas v* 
Barnes (C. C. A. 6th C.) 5 L.R.A. (N.S.) 654, although proceedings 
would not, under the statute, lie against them individually because they 
belong to an exempt class, or have committed no act of bankruptcy. 



A provision for stjiy of execution in an agreement for judgment for 
overdue, rent is held in Bothfield v. Gordon (Mass.) 5 L.R.A. (N.S.) 
704,/rtot to release the lessee's surety if the extension is not beyond the 
time in which, in the ordinary course of judicial proceedings, execution 
could have been obtained. 



The right of a state, under its police power, to prohibit physi- 
cians from soliciting patients by paid, agents, is sustained in Thompson 
v. Van Lear (Ark.) 5 L.R.A. (N.S.) 588. . 
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In the Court of Common Pleas of Latkcuwantu* County, No. 246, 

September Term, 1907. 

RULE TO VACATE ORDER OF SALE. 

R. F. Post vs. Mrs. U. G. Gruver. 

The plaintiff, a warehouseman, in pursuance of an order of Court, founded 
on his petition arid affidavit; under the provisions of the Act, 14th Dec, 
1863, P. L. (1864) 1127, sold the household goods of defendant. 

A month after the sale the defendant sought to traverse the allegation that 
her place of residence was then unknown to plaintiff. Defendant, by her 
counsel, assumed that in an action to redress an Injury for the wrongful 
application for leave to sell, the order, if allowed to stand, would be con- 
clusive against her. 

Held: That it is not apparent to the court that the order could have that 
effect. 

On the other hand if the order were to be vacated that would certainly fix 
the liability on plaintiff for disposing of the goods. If the court had the 
power to grant a rule to vacate order of sale, it would only be allowed 
upon clear and convincing proof that plaintiff had misrepresented the 
facts. 

Mr. E. W. THAYER, for plaintiff. 
Mr. WALTER BRIGGS, for defendant. 

Opinion by Newcomb, A. L. J., November, 1907: 

Plaintiff is a warehouseman. June. 24th this year he sold a quan- 
tity of household furniture held for defendant on storage. The charges 
were payable monthly and at that time were fifteen months in arrears. 
The sale wks made in pursuance of an order of court founded on 
plaintiff's petition and affidavit under the provisions of the act of 14th 
December, 1863, P. L. (1864), 1127. It was therein averred, among 
other things, that the last known place of defendant's residence was 
in Alabama but that it was then unknown. 

It is not now claimed that the proceeding was irregular in any re- 
spect apparent on its face. But by her petition filed July 24th, a 
month after the sale, defendant seeks to traverse the allegation that 
her place of residence was then unknown to- plaintiff. Upon that she 
asks us to review the merits of his application on that question of fact. 

Under the terms of the statute our jurisdiction to entertain the 
motion may well be doubted. 

It is assumed by her counsel that in an action to redress an injury 
for a wrongful application for leave to sell, the order, if allowed to 
stand, would be conclusive against her. While we "aic not called upon 
to determine that and it is not intended to commit th* court upon the 
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point, it is not apparent to the writer that the order could have that 
effect The proceeding was ex parte and in rem rather than in per- 
sonam. In terms the statute doesn't contemplate a decree of court- 
It provides for an application to "any of the judges of the courts," 
etc., and that such judge may. make an order "by him signed authoriz- 
ing the sale," etc. 

While in this instance the application was to the Court and the 
order was signed "by the Court," it is clear that such circumstance 
<*n give the order no other or different effect than is contemplated 
by the statute. There is nothing in that indicating an intention to 
make the order operate as a definitive degree upon any of the recip- 
rocal rights or duties growing out of the contract of the parties. It 
would be contrary to fundamental principles and against all analogy 
to say that it could have such effect in a proceeding where one of the 
parties to the contract has no opportunity to be heard. On the other 
hand if the order were now to be vacated that would certainly fix the 
liability of plaintiff for disposing of the goods. 

If it be granted that we have power to do so the motion would 
only be allowed upon clear and convincing proof that plaintiff had 
misrepresented the facts. That we cannot say under the evidence. 
It is deemed inexpedient to discuss the evidence for the reason that 
any expression of opinion as to its weight and effect might be the 
means of prejudicing one side or the other in any future litigation on 
the subject. 

The' rule to show cause is discharged. 



A written agreement made by one who has acquired options upon 
certain lands, empowering another, in the absence of the optionee, to 
accept the options and make sales of the lands, and providing that all 
profit sliall be distributed equally between them, is held, in Clark v. 
Emery (W. Va.) 5 L.R.A. (N.S.) 503, not to be a contract creating 
a partnership for the purchase and sale of lands. 



The right of a woman to hold the office of notary public is denied 
in Re Opinion of Justices (N.H.) 5 L.RA. (N.S.) 415. 
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In the Court of Common Pleas of Lackawanna County, No.*i2jz % 
September Term y 1907. 
RULE TO OPEN JUDGMENT AND STAY EXECUTION. 
Union Trust Co. of Pennsylvania vs. Anthony B. Ruddy. 

Defendant was granted a rule to open judgement and a stay of execution 
on his petition denying the allegedbreach and averring to the contrary 
thereof certain specific payments by him made and by plaintiff accepted. 
This was formerly controverted bjr plaintiff's answer. 

Held: The burden was therefore on the defendant to support his claim by 
evidence sufficient to warrant the interference of a chancellor. 

MESSRS. VOSBURG & DAWSON, for Defendapt. 
MESSRS, WALKER & CAPWELL, for Plaintiff. 

Opinion by Newcomb, A. L. J., November 25, 1907: 

Judgment in this case is founded upon a warrant of attorney in 
defendant's bond of 19th October, 1905. So far as material to the 
question now before us the bond was conditioned: (1), for the pay- 
ment of $6,500000 five years from date; (2), for the payment of 
interest at 6 per cent, quarterly beginning January 1, 1906; (3), that 
for. default of payment of any instalment of interest for the space of 
thirty days the entire debt should at the option of the plaintiff fall due ; 
and (4), in that event payment thereof with all interest, costs of suit 
and attorney's commission of 5 per cent, on the principal debt might 
be enforced and recovered at once. 

August 16, 1907, by declaration, verified by affidavit, attached to 
the bond and filed, the plaintiff assigned a breach of the condition with 
respect to the payment of interest. Thereupon judgment was entered 
sec. rcg. for $6,966.09. In addition to the principal sum and interest 
from April 1, 1907, this included not only the attorney commission 
°f $325.00, but also certain protest charges of $2.12. Same day exe- 
cution was issued and a levy made which brought on this controversy. 

The rule was granted on defendant's petition denying the alleged 
breach and averring to the contrary thereof certain specific payments 
by him made and by plaintiff accepted covering the interest down to 
October 1st, this year. This was formally controverted by plaintiff's 
answer. The burden is therefore on defendant to support his claim 
by evidence sufficient to warrant the interference of a chancellor. True, 
the matters alleged by him amount to a plea of payment. Thus a 
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legal rather than an equitable defense is sought to be interposed. Yet 
he appeals to the equitable powers of the Court, and the sufficiency of 
his case is to be decided by the Court sitting as a chancellor. Hence 
no different rule can be applied as between legal and equitable de- 
fenses. That requires due consideration of the evidence on both sides 
and a determination" of the question whether on the whole case there 
is enough to warrant our interference. 

There is evidence on both sides. It is too voluminous for extend- 
ed discussion, but after sifting out that which is incompetent and im- 
material, the net result as we are constrained to believe is that the 
defendant's uncorroborated oath is emphatically contradicted by the 
treasurer of plaintiff company; it is in one material particular con- 
tradicted by one of his own witnesses; and so far 'as any of the 
attending circumstances go they tend to corroborate the plaintiff. 

In this state of the evidence there is nothing to move the discre- 
tion of a chancellor to grant the relief prayed for. 

Shannon vs. Castner, 21 Sup. C, 294. 
Augustine vs. Wolf, 215 Pa., 558. 
Light vs. Sholl, 32 Sup. C, 133. 

Nothing more need be said except as to the protest charges. That 
might have formed part of plaintiff's account, but it is not covered 
by the warrant of attorney. It was said at the argument that this iteirt 
had been released. If that has not been done the defendant would 
be entitled to relief pro tanto to that extent. 

The rule to show cause is discharged. 



A public officer who is a member of a corporate body upon which a 
duty rests is held, in Monnier v. Godbold (La.) 5 L.R.A. (N.S.) 463, 
not to be personally liable for the neglect of duty by that body. 



The liability of a guardian for funds of the ward, turned over to 
her attorney for investment and loss through his dishonesty, is sus- 
tained in Abrams v. United States Fidelity & G. Co. (Wis.) 5 L.R.A 
(N.S,) 575. 
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In the Court of Common Pleas of Lackawanna County, No. 351, 

September Term, 1907. 

CASE STATED. 

Patrick Higgins, Collector of the School Taxes for the School District 

of Lackawanna Township vs. Luther Price. 

The Act of May 28, 1907, P. L.. 295, as a supplement to the annexation act of 
April 28, 1893, P. L. 332, provides a complete method for the creation of 
a ward or wards out of annexed territory and for ward representation; 
and also the formation of an elecion district^ An act of assembly should 
not be declared unconstitutional where the objection is to only one clause 
or sentence in the act where the elimination of such clause or sentence 
would still leave the act a complete whole. 

Absolute equality of taxation is difficult of attainment and an approximate 
equality is all that can be reasonably expected. If there is a substantial 
uniformity, there is compliance with the constitutional provision. 

Mr. James Powell, for plaintiff. 

Messrs. Watson, Diehl & Kemmerer, for defendant. 

Opinion by Edwards, P. J. 

December 9, 1907. 

The only question raised at the argument of this case was the 
legality or validity of the annexation to the City of Scranton of the 
territory known as "Lincoln Heights," a part of Lackawanna Town- 
ship. If such annexation was valid judgment should be entered for 
defendant. 

While the case stated does not specifically stipulate that judg- 
ment shall be entered for defendant if the Court be of the opinion 
that the annexation of the territory in questio nis valid; or, that 
judgment shall be entered for plaintiff, if the said annexation is in- 
valid; nevertheless, we know of no reason why the constitutionality 
of the Act of Assembly which provides for such annexation cannot 
be attacked on the facts as they are before us. Indeed, this was the 
only question argued by counsel. 

The decree" annexing said territory to the City of Scranton was 
entered August 8, 1904, and became effective on the first Monday 
of January, 1905. The proceedings were had under the annexation 
act of April 28, 1903, P. L. 332. 

This act of assembly was under-consideration by pur Court in 
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case of Commonwealth vs. Parsons, reported in 217 Pa., 435. . Par- 
sons had been elected a school controller of the Scran ton School 
District to represent the annexed territory, otherwise designated as 
the Twenty-second ward of Scran ton. All the judges agreed that 
judgment of ouster should be entered against Parsons for the reason 
that there was no ward legally created and for the further reason 
that territory had not been made into an election district. There 
was a (livision of opinion as to the constitutionality of the annexa- 
tion act, and we refer to the opinions filed in the Parsons case for 
a discussion of this question. The Supreme Court declined to con- 
sider the constitutional question, it being conceded that the judg- 
ment of ouster was properly entered for the reasons already stated. 

In the case as it is now before us the constitutionality of the 
annexation act is squarely raised. 

It is proper to state in this connection that the legislature on 
May 28, 1907, (P. L. 1907, p. 295) passed a supplement to the an- 
nexation act of 1903, providing a complete method tor the creation 
of a ward or wards out of annexed territory and for ward represen- 
tation ; and also the formation of an election district. 

It is proper to state further that on November 11, 1907, the 
Superior Court, in the case # of Sheraden Borough, not yet reported, 
handed down an opinion sustaining the constitutionality of the an- 
nexation act of 1903. It does not appear from the said opinion that 
the reasons considered by our Court in Commonwealth vs. Parsons, 
supra, were made the foundation of the attack on the Act of Assem- 
bly in question ; nevertheless, we consider it our duty to follow the 
decision in the Sheraden Borough case, and, cnosequently to give 
judgment for the defendant in the case now before us. 

The writer of this opinion desires again to refer to the constitu- 
tiona objection based upon a part of the sixth section of the act of 
I9°3> relating to partial exemption from taxation. The part inferred 
to reads thus: "Such annexed territory shall not be liable for the 
floating or bonded indebtedness of the city to which it is annexed, 
as the same shall exist at the time of the annexation." This clause, 
it is claimed, violates the provision of the constitution as to uniform 
taxation on the same class of subjects within the ^ame territory. 
For the sake of the argument let it be conceded that the clause in 
question is unconstitutional. What would then happen ? With the 
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objectionable part of section six of the act eliminate dthe annexed 
territory would be subject to the same rate of taxation as the rest of 
the City of Scranton. The erasure by the judicial pen of one sen- 
tence of the act removes the objection without disturbing the legis- 
lative completeness or integrity of the provision relating to taxa- 
tion. If this be the case, why should the whole act of 1903 be wiped 
off the statute books? It has been said more than once that we 
should not be too astute in seeking reasons for declaring an act of 
assembly unconstitutional. Particularly is this the case where the 
objection is to only one clause or sentence in an act and where the 
elimination of such clause or sentence would still leave the act a 
complete whole. I do not conceded that the clause in question of- 
fends against the constitution. Its purpose is to secure equality in 
taxation within the same territory. The "Lincoln Heights" territory, 
although a part of the city, bust pay its share of the Lackawanna 
Township indebtedness. 'hTet erritory annexed shall pay its own 
floating and bonded indebtedness and the interest thereon, as said 
floating and bonded indebtedness exists at the time of annexation," 
and for this purpose the city shall levy an annual tax upon the sub-, 
jects of taxation in such annexed territory only. To offset, this bur- 
den the legislature provided that the territory should be relieved 
from the indebtedness of the city existing at the time of the an- 
nexation, theeyident intention of the legislature being to prevent 
inequality in the burdens of taxation. Absolute equality of taxa- 
tion is difficult of attainment and an approximate equally is all 
that can reasonably be expected. If there; is a substantial uniform- 
ity, there is a compliance with the constitutional provision. When 
the Jines of municipalities are changed by the annexation of a part 
of one to another under existing laws, the legislature has endeav- 
ored to adjust the indebtedness in such cases along th line of equal- 
izing the burdfcn of taxation incident to the new alignments of 
boundaries. In my judgment, this is all that the legislature has at- 
tempted to do by the act of 1903. 

Therefore, under he facts of the case stated we direct judgment 
to be entered in favor of the defendant with costs. We note air 
exception for the plaintiff. 



Digitized by VjOOQIC 



336 LACKAWANNA JURIST. 

In the Court of Quarter Sessions of Lackawanna Coutidy, No. 178, 

December Sessions, 1907. 

MOTION TO QUASH APPEAL. 

Commonwealth vs. Dominick Carri. 

Section 14, Act 5, of the constitution, provides that appeals of all cases of sum- 
mary conviction, or of judgment in suit for a penalty before a magistrate 
or a court not of record, either party may appeal to such court of record 
as may be prescribed by law, upon allowance of the Appellate Court 
or a judge thereof upon cause shown. 

The Act of April 22, 1905, P. L. 284, does not dispense with this requirement 

Mr. Joseph O'Brien, District Attorney for Commonwealth. 

Mr. , for defendant. 

Opinion by Newcomb, A. L. J. 

December 9, 1907. 

Defendant appealed from what purports to be a summary con- 
viction by a justice of the peace. As shown on the face of trie tran- 
script the proceeding was irregular. But evidently it. was an effort 
to subject defendant to the penalty for neglecting to send his child 
to school as provided by the compulsory school law of nth July, 
1,901, P. L. 658. The record fails to show an offense against the 
statute. For the purpose of this motion, however, that must be 
regarded as Waived by thfe attempt to appeal and thus to have the 
complaint tried' on its merits. It is only the validity of the appeal 
that is called in question by the motion. 

The act referred to ostensibly allows an appeal on these 'terms: 
"Provided, upon conviction the defendant or defendants may appeal 
to the Court of Quarter Sessions of the peafce of the proper county, 
within five days, upon entering into recognizance with one surety 
for the amount of fines and costs." 

The condition of the recognizance here is only tor defendant's 
''appearance at the next Court of Quarter Sessions on said appeal." 
It varies, therefore, from the statutory requirement, but if that were 
the only defect our inclination would be to allow it to be perfected. 

There is a more substantial defect in the circumstance that the 
appeal was taken without first having been allowed by the court 
or one of the judges as required by the act of April 17th, 1876, P. 
L. 29. 
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True, the statute under which the appeal was taken doesn't re- 
quire such allowance. It may have been the legislative intent to 
dispense with that requirement. Rut that it cannot do. The act 
of 1876 providing for that preliminary step in such case was passed 
for the purpose of carrying into effect section 14, article 5, of the 
constitution. That is in these words: "In all cases of summary 
conviction4n this Commonwealth, or of judgment in suit for a pen- 
alty before a magistrate or court not of record, either party may 
appeal to such court of record as may be prescribed by law, upon 
allowance of the appellate court or a judge thereof upon cause 
shown." 

By act. of April 22nd, 1905, P. L. 284, the legislature undertook 
to amend the act of 1876 by providing that the defendant might 
appeal from a summary conviction to the Court of Quarter Sessions 
by merely giving recognizance in a prescribed form without first 
showing cause and having the appeal allowed. But in considering 

that act the section of the constitution referred to was held to oper- 
ate as a limitation on the powers of the legislature in the premises 
which were- exceeded by the attempt to dispnse with the necessity 
of having such appeal allowed on cause shown. 

Commonwealth vs. Luckey, 31 Sup. Ct., 441. 

That is decisive in favor of this motion. The right of appeal 
provided for in the act of 1901 in question must be read in connec- 
tion with the act of 1876 as prescribing the conditions upon which 
the right may be exercised. Any other construction would put the 
provision of the ate of 1901 on the subject of appeal in pari delicto 
with the act of 1905 and make it equally repugnant to constitution. 

The motion is allowed and the appeal quashed. 



Where a contract for service is an entire one, and not severable, 
and a servant is lawfully discharged for disobedience of the reasonable 
orders of the master, he is held, in Von Heyne v. Tompkins (Minn.) 5 
L.R.A. (N.S.) 524, not to be entitled to recover for his services. A note 
to this case reviews the other authorities on rights and remedies of ser- 
vant discharged for good causes. 
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In the Court of Common Pleas of Lackawanna County, No. 551, 

January Term, 1905. 

Rule for Judgment on Special Findings of the Jury, 

Kate Dankwertz vs. Lackawanna & Wyoming Valley Railroad Co. 

Plaintiff sued for damages* alleging that without fault on part of her hus- 
band he was struck and fatally injured by on? of defendant's trains at 
a grade crossing. 

Undisputed circumstances raised prominently the question that had deceased 
looked immediately before he st pped upon the crossing he would 
have seen the approaching train. 

The jury found in the nature of a special verdict that the car was In sight 
so the deceased could have seen it had he looked immediately before he 
started to make the crossing. 

HELD, that deceased was guilty of contributory negligence under an estab- 
lished rule that one who goes in front of a moving train which he had 
am pi time to see and avoid will be conclusively presumed to have been 
negligent. 

Amendments which tend only to advance the interest of Justice are not only 
proper but necessary and should always be allowed. 

The power of the court to mould or amend verdicts is established by many 
decisions. 

Messrs. P. E. Boyle and Willard, Warren & Knapp, for Plaintiff. 
Messrs. Welles & Torrey and O'Brien, for Defendant. 

Opinion by Newcomb, A. L. J., December, 1937. 

The plaintiff's husband was struck and fatally injured by one 
of defendant's trains at a grade, crossing in this city. She sued for 
damages alleging that without fault on his part the accident was diie 
to defendant's negligence in the following particulars : 

1. The train was being run at an excessive and unreasonable 
speed ; 2. No warning of its approach was given by whistle, bell 
or otherwise ; 3. The crossing was not provided with gates nor 
attended by a watchman. 

So far as concerns the absence of gates and watchman there 
was no dispute. The other two allegations were seriously con- 
troverted. In addition to that the issue. between the parties was 
as to the negligence of deceased in failing to see the approaching car 
regardless of its speed and the absence of warning. This branch of 
the issue was very sharply defined by the character of the evidence 
as illustrated both by photographs and personal inspection of the 
ground by the jury. The undisputed circumstances . raised this 
question prominently: Would the deceased have seen the train 
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approaching if he had looked immediately before he stepped upon 
the crossing? Referring to the charge of the court in that connec- 
tion it will be seen that the local conditions as they were conceded 
to be were called to the attention of the jury and the issue on this 
specific point submitted in these wrods: "It is undisputed that the 
view was unobstructed for several hundred feet from the point 
where it is claimed the deceased stopped to look and listen. If he 
either saw or could have seen the car before he started to cross, he 
was guilty of negligence that is fatal to the case." To see how con- 
spicuous this question was it is only necessary to refer to the evi- 
dence on which plaintiff relied, coupled with the undisputed facts, 
going to the opportunity of the deceased to see the train. 

The railroad is double tracked and the train in question was 
north bound on the easterly track. It is an electric road operating 
with the third rail equipment. The immediate vicinity of the acci- 
dent is not closely built up. The deceased was traveling on foot 
and approached the crossing from the east. The time was near the 
middle of a bright day. There were no teams or persons about ex- 
cept the deceased and plaintiff's witnesses, two ladies and a com- 
panion ,who were also on foot and crossed a little in advance of the 
deceased. There were no noises of any kind, nor anything to dis- 
tract the traveller's attention. There were no casual obstructions to 
the view. Deceased was 59 years of age and actively engaged in the 
work of his trade as a carpenter. Whether his eyesight was good 
or bad there is no direct evidence, but there is nothing to suggest 
that it was anything but ordinary. He was familiar with the cross- 
ing. The plaintiff's case rested on the proposition that at five or six 
feet distance from the track deceased stopped, looked and listened, 
and that no train was within sight or hearing; that he started for- 
ward and was struck by the train before he could complete the 
crossing. 

Looking south from that point the view was unobstructed to 
the top of the grade. That distance is 753 feet. While the track 
there disappears from view by reason of pitching over the hill on a 
downward grade, a train comes into full view 820 feet distant from 
one standing at the crossing. The same view is afforded anywhere 
in the street to the distance of fifty feet easterly from the crossing. 



Digitized by LjOOQIC 



340 LACKAWANNA JURIST. 

Throughout the 820 feet the road is on a tangent without curvature 
other than a slight vertical curve at the top of the grade. 

After reporting its inability to agree and at the request of the 
court, the jury retired to consider certain specific questions submit- 
ted in writing. So far as agreed upon the questions' were an- 
swered as appears by the following return taken in the nature of a 
special verdict, to wit : 

September 26, 1907, we, the jurors empanelled and sworn to try 
the issue between the parties, say, we are unable to agree on a 
general verdict, but in the nature of a special verdict we answer the 
formal questions submitted in writing. So far as agreed on a gen- 
eral veirdict, but in the nature of a special verdict we answer the 
formal questions submitted, with leave to enter such judgment 
thereon as may be warranted in law, as follows: 

"1. Was the car in question running at an unreasonable rate 
of speed at the time of the injury, considering all the circumstances? 
A. Yes. 

"2. Did the motorman give the crossing signal at the whistle 
post and the danger signals between that point and the crossing? 
A. As to the crossing signal at whistle post we cannot agree. As 
to the danger signals between that point and the crossing wfe answer 
yes. 

"3. Did the deceased see or hear the car before he attempted 
to make the crossing? A. No. 

"4. Did the deceased stop, look and listen in order to discover 
the approach of the car, and if so, where? A. We cannot agree. 

"5. Was the car in sight so that the deceased could have seen 
it had he looked immediately before he started to make the cross- 
ing. A. Yes:" 

This motion for judgment for defendant is based upon the an- 
swer to question 5, the effect of which can be appreciated by con- 
sidering the exact nature of the issue on the question of contribu- 
tory negligence as above outlined. 

While an unobstructed view of the train to the distance of 820 

'feet could be had anywhere within 50 feet of the crossing on the 

easterly side, the plaintiff only undertook to account for the move- 
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ments pf deceased from a point about 25 feet distant. Conceding all 
that can be claimed for her, if deceased stopped anywhere to look 
for a train it was at a point about five or six feet from the track. If 
he' didn't stop there he didn't stop at all. If he did stop that is the 
point from which "he started to make the crossing." 

It is not a case for the presumption that he stopped or looked. 
There is direct and positive evidence on the question and occasion 
for resort to such presumption is lacking. It is only resorted to in 
case of necessity for want of any evidence. Relying upon definite 
.proof the plaintiff is as much dependent upon the evidence for the 
place where he was at the time as for the fact that deceased looked. 
Defendant doesn't dispute her as to the place, provided he looked at 
all. If the incident happened it was five or six feet from the track. 
Hence in finding that "the car was in sight so that deceased could 
have seen it had he looked immediately before he started to make 
the crossing" it is to be presumed that the place referred to by the 
jury as affording him that opportunity.' is the only place from which 
it is claimed he looked for the train. The contention of the learned 
counsel that in view of the disagreement on the question whether 
deceased stopped or not, this finding doesn't determine the fact of 
negligence because it doesn't necessarily show a failure to look at 
a proper place, is more ingenious than sound. The argument is tl at 
it cannot be said as matter of law that it was his duty to look im- 
mediately before stepping on a railroad crossing. -A distinction is 
sought to be drawn between this railroad and a street railway in 
respect to the application of such rule. No doubt the cases illustrate 
a distinction sometimes recognized in that regard. But it doesn't 
rest upon the nominal difference in character between the two, but 
upon a difference in actual conditions present in given instances in 
point either of location, construction or operation. 

Without attempting to lay clown any general ru?e, no hesitation 
is felt in saying that in a case like this where on a clear day a pedes- 
trian comes to a railroad crossing having but two tracks with noth- 
ing to complicate the situation or to interfere with an effort to see 
an approaching train and there is no more suitable time or place to 
took than at the side of the crossing just before setting foot thereon, 
failure to jnake the effort at that moment is negligence. If the trav- 
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eler has ordinary eyesight and under these conditions fails to see a 
train then and thefe within view it is because he did not look. If, on 
the other hand he does see it and proceeds he does so at his own 
risk. 

Where under these circumstances the question whether he 
looked just before starting to cross is disputed and the jury say they 
they are unable to agree as to that but do agree, that the train was 
then in plain sight so that he could have seen it if he had looked we 
have no difficulty in saying it is a finding of contributory negligence 
and bars recovery under the established rule that one who goes in 
front of a moving train which he had ample opportunity to see and 
avoid will be conclusively presumed to have been negligent. 

Myers vs. B. & O. R. R. Co., 150 Pa., 386. 
Kinter vs. R. R. Co., 204 Pa., 497. 
Ellis vs. R. R. Co., 216 Pa., 415. 

Hence the proper practice here upon return of that tinding 
would have been to direct a verdict for defendant. It was at that 
time assumed that the finding was so far analogous to a special ver- 
dict that it would warrant the entry of judgment on motion and 
the motion was accordingly made. We are now satisfied that our 
assumption was erroneous and that the finding is inadequate to sup- 
port the motion. But we can think of no good reason why the 
verdict cannot now be put in proper form in the exercise of the in- 
herent powers of the court in the premises. If so, the form of this 
motion is immaterial. 

It has been said that, "Amendments which tend only to advance 
the interests of justice are not only proper but necessary and should 
always be allowed." 

Trego vs. Lewis, 58 Pa., 463. 

The general power of the court over the verdict in matters of 
formality is the subject of extended discussion with citation of 
numerous authorities in Cohn, et. al. vs. Scheuer, et. al., 115 Pa., 178. 
It is there said : "The power of the court to mould or amend ver- 
dicts is established by many decisions. It was cpntended, however, 
that this power is confined to correction at the time the verdict is 
rendered. This is not the law." The conclusion there reached is 
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that in directing such amendment the court is not limited as to time 
if the rights of third parties have not intervened. 

The true question, therefore, is whether the facts present a case 
here for the amendment of a verdict. True, the decided cases for 
the most part have involved the correction of clerical errors. But 
we can think of no good reason why the court hasn't the same 
power to correct its own error as that of its clerk in a matter going 
to the due formality of a verdict where the error arises from a mis- 
conception of a question of practice. It is believed the question re- 
.duces itself to this : Would an order at this time moulding the 
verdict in form so that it shall stand as a general verdict for defend- 
ant be an alteration in substance? It is contended that it would 
because by t-h£ record it appears that the jury coupled with their 
finding this statement; "We have been unable to agree upon a 
general verdict, but in the nature of a special verdict we answer the 
formal questions submitted," etc. 

But if one of the specific findings is decisive of the controversy, 
is it not in law equivalent to a general verdict? We are unable to 
see how it can be otherwise. If so, it would follow that what was 
said by the jury about their inability to agree on a general verdict 
was immaterial and to be treated as surplusage in directing such 
verdict as would conform to the legal effect of the finding. Taking 
a general verdict in that way would have been a mere formality. It 
would not have been an alteration in substance nor an improper 
exercise of judicial power. If that could have been done at the time 
there can be no good reason why the same thing may not be done 
now by way of amendment. It simply puts in technical shape that 
which in substance but not in form is a general verdict. 

Being of opinion that the record warrants it the rule to show 
cause is modified so as*to be a rule to mould the verdict into proper 
form. Thereupon the rule is made absolute and the verdict is so 
amended as to stand as a verdict for defendant with the. right to 
enter judgment thereon sec reg. after the expiration of four days 
from the date of filing hereof if no motion for new trial be. made in 
tlje meantime. 
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A servant employed for an entire term at wages payable in instal- 
ments, at stated intervals is held, in Smith v. Cashie & C. R. & L. Co. 
(N. C.) S L.R.A. (N.S.) 439, to be entitled, upon being wrongfully 
discharged, to treat the contract as existing, and sue at each period of 
payment for the salary then due. The right of wrongfully discharged 
servant to recover wages for contract period subsequent to discharge is 
the subject of a note to this case. 



The members of a board of health are held, in Rohn v. Osmun 
(Mich.) 5 L. R. A. (N.S.) 635, not to be liable for injuries caused by 
their failure to comply with a provision of the statute for the protection 
of the community against persons afflicted with contagious disease, and 
the quarantine of such persons, that "they shall provide nurses," since 
such matter is discretionary. 



That an unprotected vat of boiling water is maintained within 4 
feet of a city sidewalk on unfenced premises is held, in Johnson v. Par 
ducah Lumber Co. (Ky.) 5 L.R.A. (N.S.) 733, not to render the owner 
liable for injuries to one falling into it when attempting to cross the bt 
for purposes of his own. 



A present contract of insurance is held, in Whitman v. Milwaukee 
F. Ins. Co. (Wis.) 5 L.R.A. (N.S.) 407, not to be effected by signing 
an application, followed by the statement of the agent that he would 
"see to it, take care of it, so it would be-all right," would "get a policy." 



The issuance of a policy of life insurance for $5,000, upon an ap- 
plication for $10,000, is held, in New York L. Ins. Co. v. Levy (Ky.) 5 
L.R.A. (N.S.) 739, to be a rejection of the proposition of the applicant, 
and not binding upon the insurer until assented to by the applicant. . 

An act requiring journeymen plumbers to secure a license as a con- 
dition to carrying on their trade is held, in State ex rel. Richey v. Smith 
(Wash.) 5 L.R.A. (N.S.) 674, not to be a valid health regulation. 
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In the Court of Common Pleas of Lackawanna County, No. *$66 9 

January Term, 1907. 

Sur Exceptions to Affidavit of Defence and Rule for Judgment, 

Scranton Luna Park Association vs. Herman Osthaus. 

A secret collateral contract between a corporation and a subscriber to its 
stock which provides that he shall not be bound by his subscription, or 
which substantially varies its ostensible terms, is void and leaves the 
subscription unaffected. 

The rule rests on the ground that such conditions are in a nature of secret 
agreements with particular subscribers which are a. fraud on other sub- 
scribers and sometimes upon the public. Such agreement, howeverj is 
fraudulent in law and not fraudulent in fact. Such an agreement is per- 
fectly honest and is enforcible between parties, to it. 

Mr. Ralph W. Rymer, for plaintiff. 

Mr. Charles E. Daniels, for defendant. 

Opinion by Kelly, A. L. J. 

December, 1907. . 

OPINION. 

The defendant signed a subscription agreement in which he 
agreed to purchase fifty shares of the par value of one hundred dol- 
lars each of the preferred stock of a corporation being organized 
arid which since his subscription has been duty incorporated under 
the name of the Scranton Luna Park Association, the plaintiff. The 
subscription agreement was upon its face unconditional. Accord- 
ing to the averments of the affidavit of defense Frederick Ingersoll 
as president of The Ingersoll Company was the active promoter 
of the company, and at the time the defendant signed the subscrip- 
tion agreement Ingersoll as president of The Ingersoll Company 

ed in writing under seal that in the event of the defendant de- 
siring to be released from his subscription the Ingersoll Company 
would release him and obtain another subscriber or other subscrib- 
ers to take over the amount of his subscription. The defendant 
subsequently decided to take only thirty-five shares which he did 
take and pay for, and he accordingly gave notice to Ingersoll who 
agreed to take the remaining fifteen shares, but who has failed to 
do so. The defendant also avers in his affidavit that these facts and 
the terms upon which his subscription was made were well known 
to the incorporators and directors of the plaintiff company. This 
suit is to recover for the fifteen shares not taken and paid for, viz : 
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for $1,500.00, with interest in accordance with the terms of the sub- 
scription agreement, and the question is whether the defendant can 
plead the terms of the agreement with the Ingersoll Company as a 
defense. 

The rule of law seems to be well settled that he cannot. "A 
secret collateral contract between a corporation and a subscriber 
to its stock which provides that he shall not be bound by his sub- 
scription, or which substantially varies its ostensible terms, is void 
and leaves the subscription unaffected. By secrecy In the agree- 
ment is meant that it is kept from the knowledge of the body of 
the subscribers, the reason of the rule which invalidates such col- 
lateral contracts being that the action of each in his subscription 
may be supposed to be influenced by that of the others, and every 
subscription to be based upon the ground that the others are what 
upon their face they purport to be." 26 A. & E. Ency. of Law, 2nd 
Ed., 914. The same general doctrine is found in 10 Cyc. 413-14, 
and it is there stated that the rule rests on the ground that such 
conditions are in the nature of secret agreements with particular 
subscribers which are a fraud upon other subscribers and sometimes 
upon the public. "Upon this ground all secrete agreements made 
with particular subscribers at the time of their subscriptions are 
discharged by the law, and in an action to enforce the contract of 
subscription evidence of such agreements is not admissible," is. the 
language of the text. In Burke vs. Smith, 83 U. S. (16 Wall) 393, 
it is clearly stated that the conditions attached to subscriptions, 
which, if valid, lessen the capital of the company,, are a fraud upon 
the grantor of the franchise, and upon those who may become cred- 
itors of the corporation and upon unconditional stockholders. The 
rule is recognized and strictly adhered to in many Pennsylvania 
cases. Among them are Robinson vs. R. R. Co., 32 Pa., 334 ; Bed- 
ford R. R. Co. vs. Bowser, 48 Pa., 29; Nippenose MTg Co. vs. 
Stadon, 68 Pa., 256; Caley vs. R. R. Co., 80 Pa., 363; McCarty vs. 
R. R. Co., 87 Pa., 332; McClure vs. Ry Co., 90 Pa., 269; and Jeanette 
Bottling Works vs; Schall, 13 Pa., Supr. Ct., 96. We think the de- 
fense set out in the affidavit is in direct conflict with this rule. 

Of course when we say that the condition of the subscription 
as shown by the collateral agreement is fraudulent as to other sub- 
scribers we mean fraudulent in law and not traudulent in fact. 
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There could be no fraud in fact in entering into an agreement "with 
the promotor of the company that the defendant should be relieved 
from his subscription if he. might afterwards so desire. Such an 
agreement is perfectly honest and is enforceable between the 
parties to it (Morgan vs. Struthers, 131 U. S., 246) but it cannot 
be set up as a defense against the corporation in a suit to enforce 
collection of the stock subscription, because, as the cases show, the 
effect would be to perpetrate a legal fraud upon the other sub- 
scribers. 

The rule for judgment is made absolute. 



The right to an injunction to prevent the erection of buildings in 
violation of a municipal ordinance, though they are not nuisances per 
se, is sustained in Bangs v.Dworak (Neb.) 5 L.R.A. (N.S.) 493, where 
the persons seeking such injunction show that the erection of the build- 
ings will work special or irreparable injury to them and their jproperty. 



Sale of property in a bona fide original transaction of bargain and 
sale at a price known by both vendor and Vendee to be below its true 
value is held, in Rosenheimer v. Krenn (Wis.) 5 L.R.A. (N.S.) 395, 
not to be sufficient to charge the purchaser, as trustee, for the difference 
between price and value, in favor of creditors of the vendor. 



A notary public who makes a certificate of acknowledgment, the 
5 L.R.A. (N.S.) 375, not to be indictable for forgery under a statute 
making it unlawful falsely to make, alter, forge, or counterfeit anj pub- 
lic record, or any certificate, return, or attestation which may be re- 
ceived as legal proof. 



An injury received by making an intentional assault on another by 
striking him in the face with the fist is held, in Fidelity & C. Co. v. 
Carroll (C. C. A. 4th C.) 5 L.R.A. (N.S.) 657, not to be by accidental 
means, within the meaning of a policy insuring against injuries re- 
ceived through such means. 
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In the Court of Common Pleas of Lackawanna County, No. 

September Term, 1907. 

IN EQUITY. 

Conclusions of Fact and Law and Decree Nisi. 

Scranton Gas & Water Company vs. W. C. Hall. 

Contamination of Water Supply. Injunction to Prevent Riparian 

Ownership. 

Where a person, owning land along t'ie watershed of a Water Company, main- 
tains a* hog farm and a slaughter house and vats connected therewith 
from which an overflow percolates along and through the watershed to a 
stream which feeds a reservoir from which the public receives its supply 
of water, he may be enjoined from affecting the purity of the water by- 
injunction. 

In sucfc cases, however, in order to maintain the injunction at the instance 
of a Water Company, it is not sufficient for the Water Company to 
allege its right as a lower riparian owner; but it must definitely allege 
and prove its title to the watershed. 

Where a Water Company is organized and chartered under a special Act, 
and there is no proof of an acceptance of. the general cornorate rights 
and privileges under the Constitution of 1874, its rights and privileges 
must depend on such special Acts. 

In these cases the Water Company cannot maintain Its right to an injunction 
on the basis of ownership of the watershed and the acquirement of rights 
and privileges thereunder, unless it shall have been prcperly shown by 
compteht evidence the Water Company shall have shown title to the land 
and a public right in and to the water. 

The mere use and enjoyment of the water of a stream by a Water Company 
unconnected with any possession or right of soil or of proper corporate 
action to devote it to public use, is not isufflcient to maintain the allejxa - 
tion that the water of such stream is held in public ownership. 

Distinctions as to riparian ownership. 

Mr. 'I. H. Burns, for plaintiff. 

Mr. S. B. Price, for defendant. 

Opinion by Newcomb, A. L. J. 

December, 1907. 

The prayer of this bill does not conform to the practice defined 
by the Equity Rules. It asks only for a preliminary injunction to 
restrain defendant, first, from depositing refuse from his slaughter 
house at or near a certain creek; second, from allowing his hogs 
to have access to the creek. After hearing on a rule to show cause 
a preliminary writ was granted applicable to the first prayer. After 
issue joined the case went to final hearing upon the evidence taken 
upon the rule together with such additional evidence as either party 
Tiad lo ofter. No. question was raised as to the form of the prayer, 
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and the case was tried on the merits as though for permanent in- 
junction. In view of that and the prayer for general relief the case 
will be treated as if the prayer were in due form, with the suggestion 
that it be amended by agreement. 

From the pleadings, evidence, inspection of the premises in 
question and arguments of counsel I find the following: 

CONCLUSIONS OF FACT. 

1 — The Scranton Gas and Water Company, plaintiff, was incor- 
porated by special statute approved March 16, 1854,. P. L. (1856) 
599. Sec. I provides inter alia that the corporators '/shall have 
power to lease or purchase, in fee simple or otherwise such real es- 
tate as may be necessary for carrying on the business of said cor- 
poration not exceeding ten acres, etc." 

Section 2 is as follows : "That said company shall have power to 
provide, erect and maintain all works, machinery, fixtures or en- 
gines necessary or proper for making, raising and introducing into 
the village of Scranton, Luzerne" (now Lackawanna) "County, a 
sufficient supply of gas and pure water; and for that purpose may 
provide, erect and maintain all proper buildings, cisterns and reser- 
voirs for the reception of the gas and water to be introduced, and for 
this purpose they are authorized and empowered, by themselves, 
their agents, engineers and workmen, to take water from any stream 
and with their tools, carts, wagons and horses to enter upon lands 
and enclosures, street, lanes and alleys, roads, highways and bridges, 
as may be necessary to occupy or to obtain necessary materials for the 
1 construction of the said works, and to occupy, ditch and lay pipes, 
and from time to time to repair the same ; and if any injury be 
done to private property the said company shall make compensa- 
tion therefor in the manner hereinafter provided." 

Section 3 relates to a method of ascertaining damages for injury 
to private property occasioned by "the location of said works" 
where "the parties cannot agree upon the amount of compensation 
to be made to the owner." 

2— By supplement approved the 21st of March, 1861, P. L. 296, 
the powers and privileges of the company were extnded so as to 
include the township of Providence and the boroughs of Provi- 
dence and Hyde Park. While there is no direct evidence of the fact 
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I feel warranted in finding that these, together with the former 
borough of Scranton, were afterwards united to form the city of 
Scranton. 

3— Later, by special act of 23rd February, 1867, P. L. 249, 
"The Providence Gas and Water Company in Luzerne County," 
was incorporated with "power to furnish any person or persons and 
corporations within any portion of the city of Scranton which they 
may see fit with gas, light and water; and for that purpose may 
have, enjoy and use all the unities, franchises, rights and privileges 
authorized and granted to both gas and water companies by virtue 
of an Act'of Assembly approved the eleventh day of March, A. D., 
1857, entitled "An Act to provide for the incorporation of Gas and 
Water companies, and its supplements, and shall be subject to all 
the liabilities, duties and restrictions therein mentioned." 

Sec. 3 of the Act of 1867 provides that the Providence Gas and 
Water Company may "enter upon any lands, etc., within the city of 
Scranton or in any township of the County of Luzerne adjoining 
the city of Scranton and take the water from any rivulet, creek or 
stream for the purposes contemplated by this act; Provided, Th* 
compensation for damages done shall be made in the manner p; 
scribed by the act aforesaid." (Act March 11th, 1857, post.) 

4— Sec. 1, Act llth.March, 1857, P. L. 77, provides, "That when- 
ever a special act of the general assembly shall be passed authoriz- 
ing the incorporation of a gas and water company within this com- 
monwealth the commissioners named in such act, or any five of 
them shall have power, etc." 

Sec. 10 relating to the powers of such companies in respect to 
the establishment of works is in terms identical with the language of 
Sec. 2 of the special act of 1854, incorporating the plaintiff company. 

For the terms and conditions upon which a water company 
incorporated by special statute after the passage of the general act 
of 1857, could take title or possession of lands reference is made to 
the 11th section thereof, P. L. 77, supra. 

5 — Whether either of these water companies ever accepted the 
provisions of the Constitution of 1874, relating to such corpora- 
tions does not appear. 
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G — What steps either of the companies ever took prior to this 
suit to acquire title to any lands by lease, purchase or the exercise 
of eminent domain does not appear. What lands or tenements 
either of the companies ever had in actual possession, if any, does 
not appear, except as next below stated. 

7 — Since 1900 the Scranton Gas and Water company has been 
in the actual use and enjoyment of a water supply by means of a 
pipe connected with one of two reservoirs on Leggett's or Leach's 
Creek — it is spoken of both ways — in South Abington Township. 
They are both within a mile of the city line northerly from the 
Providence section of the city of Scranton. They are formed by 
dams across the channel of the creek. Neither their capacity nor 
area- of flow is shown by the evidence. To the observation it is 
apparent that they are both small, flowing in the aggregate possibly 
two to three acres. The stream is apparently small at its ordinary 
stage. In the summer season it can be crossed on foot without 
wading. 

When the dams were built or by whom or for what purpose, 
or \>y whom maintained does not appear. But the evidence is con- 
sistent with the inference that they were built before the plaintiff's 
use of the waters began and it is so found. 

The water as drawn from one of the reservoirs — the evidence 
doesn't show which — is and has been since 1900, supplied through 
the pipe to the public in the Providence section of the city in the 
ostensible exercise of plaintiff's functions as a water company. The 
evidence suggests that it was so supplied before 1900 by the Provi- 
dence Water Company. But being merely suggested it is not so 
found as a. conclusion of fact. 

What, if anything, the plaintiff has in its actual possession 
other than the pipe is by no means evident. 

8 — Except as hereinafter stated the only claim plaintiff makes 
to the reservoirs and the rights to take the water from thetii in so 
supplying the public is as successor to the rights and franchises of 
the Providence Gas and Water Company by purchase. This ap- 
pears only by the parol testimony of Mr. Scranton, president of the 
plaintiff company, as follows : "We bought the Providence Water 
Company in 1900." "We bought everything connected with it." 
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"We bought the stock of the old corporation and took a deed to the 
Scranton Gas and Water Company afterwards, and merged the two 
companies." 

This was at the hearing on the rule and was objected to by the 
defendant as not the best evidence. Later at the same hearing there 
was a nominal offer by plaintiff of "the merger and the deed of 
the Providence Gas and Water Company of the Scranton Gas and 
Water Company." 

What would appear by these documents was not disclosed. 
Neither date, contents nor import of either was made to appear by 
the papers themselves, copies, reference to the place of record or other 
wise. Later upon the trial of the issue attention was called by the 
defendant to the absence of these proofs, but plaintiff has seen fit 
to leave it in that way. This may be due to the reliance of counsel 
upon the fact next stated. 

9 — September 14th, this year, some days after the case had been 
submitted, the plaintiff took action apparently with a view to the 
appropriation to public use of all the water flowing in Leggett's 
Creek and its tributaries. This appears by a resolution of the di- 
rectors of that date put in evidence October 30th, subject to the de- 
fndant's objection that it is neither material nor relevant, which 
upon consideration is overruled. The resolution is as follows : 

"On motion of Mr. Smith, seconded by Mr. Kingsbury, the 
following resolution was unanimously adopted : 

" 'Whereas, This Company and its predecessor, the Providence 
Gas and Water Company, has for many years used for its supply 
of water to the public the waters of Leggett's Creek and its tribu- 
taries ; and, 

"Whereas, Though it is presumed that the said waters were 
long ago formally appropriated by the Providence Gas and Water 
Company no record of any corporate action of the company can now 
be found ; and, 

"Whereas, The said waters are necessary for the corporate 
uses of the Scranton Gas and Water Company ; therefore, 

"Resolved, That this company have appropriated and con- 
demned and do appropriate and condemn for its corporate uses all 
of the waters of Leggett's Creek and all of its tributaries from their 
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sources to the reservoirs of the company on said creek in and below 
the village of Chinchilla, the said creek and tributaries being situ- 
ated in what are now or late were the townships of South Abmgion, 
Scott and Newton in the county of Lackawanna. 

"Resolved, That the officers of the company are empowered to 
take any legal steps necessary to make this appropriation effective 
and to settle or secure any damages resulting therefrom/' 

10 — Aside from a general averment in the bill; which is chal- 
lenged by the answer — and the alleged effect of this action of its 
directors the plaintiff asserts no claim either to the water supply or 
any lands connected with.it, except as derived from the Providence 
Gas and Water Company. As already noted, what, if anything, 
the latter company ever 'held in the premises either under the pro- 
visions of its charter or otherwise is not shown or attempted to 
be shown. 

11 — One of the tributaries to Leggett's or. Leach's Creek flows 
through defendant's farm on or near which it has its source. It is 
for the most part a spring run and is known as Hall's Creek. The 
farm comprises 175 acres in a. strictly farming locality in South 
Abington township, and by the course of the stream is about a mile 
distant from the reservoirs. Defendant has been in continuous pos- 
session upwards of 34 years using and claiming the. property as his 
own. By what other title he may hold, if any, is not shown, but 
his title has not been questioned in the proceedings. During bis 
occupancy he has carried on a considerable butchering business in 
connection with his farming. This doesn t appear to have been con- 
stant or regular throughout the year, but to have varied with the 
reasons and the supply of stock. That is made up of stock partly 
of his own production and partly of that which he has from time to. 
time bought. 

It is complained that he has contaminated the stream, first by 
depositing waste from his slaughter house on the ground near the 
creek so that it is naturally washed into the channel, and second, bv 
allowing his hogs to have access to the creek; and that by these 
means the continuance of such pollution is threatened to the injury 
of the public in the city of Scranton. 

12 — It is not shown that the number of hogs kept by defendant 
at any 'time exceeds 12 to 15. That is not in excess of the number 
known ordinarily to be kept on farms of that size in such localit)- 
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where stock raising forms a considerable part of the business. In 
part they are grown on the farm and in part are from time to time 
both abut on a narrow field sloping down about 120 feet to the 
bought for fattening. The pens "adjoin the slaughter house and 
creek. In this field his hogs have been allowed to run for the past 
25 years. Up to the time the injunction issued mofe or less waste 
from the butchering was thrown out for the hogs to feed upon. 
That was enjoined and was discontinued. 

13 — The waste and refuse from the slaughter house is dis- 
charged into a cement vault, just at the back and partly under the 
building. The vault has a capacity of about 100 cubic feet. It was 
designed and built last spring at the plaintiff's instance and ex- 
pense. It was intended to receive all the waste, including the blood. 

*nd wash from the slaughter house, and to be emptied by defendant 
from time to time as occasion should require by hauling it away so 
as to prevent the possible pollution of the stream by surface drain- 
age or otherwise. Later the defendant drilled a hole about an inch 
in diameter through the outer face of the vault about five or six 
inches from the bottom. This was done to allow the escape of the 
liquid part of its contents for his greater convenience iri^handling 
the waste. His purpose was to discharge the liquids by percolation 

. into a sump located about six feet from the vault. This sump is a 
covered cistern, also designed and built by the water company, 
for the reception of the waste from defendant's dwelling house, fifty 
to seventy-five feet distant, with which it is connected by a terra 
cotta pipe. The cistern consists of an excavation walled Up to the 
surface with dry stone work, and covered with broken stones and 

, loose earth. Between the vault and cistern the surface is stony and 
somewhat hollow or depressed below the surface immediately be- 
yond the cistern toward the brook. From the outer side of the 
..cistern the pitch is irregular, but toward the brook. In direct line 
the distance from that point is about 10b feet. On the surface the 
drainage line would be 200 feet, or perhaps a little more. 

14 — Except as the blood and other fluids are discharged 
through the opening in the vault the waste is hauled away for fer- 
tilizer. This is done after each butchering or once or twice 
a week during the butchering seasons. Just what the 
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consequences of the outflow of the liquids from the vault are, or 
are likely to become, is somewhat uncertain. That the contents of the 
sump were by plaintiff intended to disappear by percolation is con- 
ceded. That the waste water discharged therein does rapidly dis- 
appear in that way is evident and undisputed. The plaintiff doesn't 
claim that the water in the brook is threatened with injury from 
such percolating waste. On the contrary its position is that at such 
distance the effect of such percolation would be to purify foul 
water. The relative situation of the vault and sump and the char- 
acter of the intervening soil are such as to favor the probability that 
any liquid discharge from the vault would largely find its way into 
the sump by seepage. The hollow or depression at the point where 
the outflow from the vault occurs is calculuated to and no doubt, 
especially in seasons of frost, will for a time retain the blood and 
other waste discharged there. Consequently in wet weather it may 
to some extent be washed out and find its way by the natural sur- 
face drainage into the stream. The plaintiff further contends that 
the effect of blood thus seeping into the sump would be to clog its 
walls so that percolation would cease and the waste water from the 
house which it was intended to receive and take care of would over- 
flow to the detriment of the stream. While this opinion was ex- 
pressed by some of the witnesses, just what experience the theory 
is founded upon was not shown and as yet it has jiot been verified 
by experience in this instance, and its applicability to the conditions 
here is believed to be doubtful. 

IS — To what extent the conditions may favor the escape and 
deposit not only of the fluids but fragments of solid waste on the 
ground outside the vault cannot be determined. It i9 believed that 
to some extent that is inevitable. And while no fouling of the 
water at the reservoirs has been shown, and none at defendant's 
premises apparent to the senses has been traced to the slaughter 
house, at least since the preliminary injunction issued, it is found 
that the depositing of offal in the field adjacent to the stream,, 
whether for feeding hogs or any other purpose, would be a menace 
to the ordinary wholesomeness and purity of the water at that 
place. , It is further found that the escape of any portion of the 
waste from the vault is in certain conditions of the weather liable to 
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be a like menace to the water at and in the vicinity of defendant's 
premises.. Whether it would have the same eficct a mile away at 
the reservoirs would ho douubt depend upon tfce specific character 
and extent of the pollution, and. under the evidence here would be 
conjectural. But it is believed that such pollution if it occurred at 
defendant's premises would be a menace to the purity of the water 
at the reservoirs, and it is accordingly so found. 

16 — In addition to the refuse from the slaughter house the bill 
complains of the proximity of a manure pile to the brook on de- 
fendant's premises. The prayer doesn't refer to this but it is made 
a part of the subject matter of the preliminary writ. In that regard 
the facts are found to be that the defendant's stock barn is diagonal- 
ly across the public road and some ten or twelve rods distant from 
the slaughter house. There is no connection between the two, nor 
between the barn and field where the hogs are allowed to fun. The 
barn is about seventy-five feet from the creek at the point where 
the road crosses it. The character of the ground there is meadow 
land and the formation quite flat, the fall from the barn to the 
stream being so slight that it is hardly appreciable to the eye. At 
the angle of the barn with the roadside fence is a concrete basin 
having sides rising about two feet above the surface of the ground, 
In this the stable manure is deposited where it from time to time 
accummulates. It is without covering so that in wet weather the* 
contents of the basin become saturated and the water is liable to 
overflow, thence draining into the stream, 71 feet distant. So far 
as this forms a possible source of pollution it could be overcome by 
the simple expedient of roofing the basin. 

CONSLUSIONS OFXAW. 

I— Having regard to the locality and extent of defendant's farm 
arrd the known usages of husbandry the evidence doesn't warrant 
the conclusion that any extraordinary number of hogs is kept upon 
the premises. Therefore the mere fact that they are allowed to have 
the run of a field through which the stream flows, even though it 
results in some fouling of the stream, is not an actionable injury to 
a lower proprietor- no maftter what the character of the tetter's 
rights may be. 
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2 — If the water be fouled by means of depositing offal and 
waste from defendant's slaghter house upon the banks of the stream 
it would be an actionable injury to a lower proprietor having water 
rights. Hence if by such use of defendant's land the frequent re- 
currence of the injury is threatened equity would enjoin such use 
at the suit of a lower proprietor showing a right to the water. 

3 — The same is true with regard to the unnecessary accum- 
mulation of stable manure in a place where by the action of the 
elements it forms from 'time to time a source of pollution. 

4 — The disposal of the stable manure on defendant's premises 
and his method of handling the waste from his slaughter house 
being such as to threaten the repeated fouling of the stream, equity 
should intervene -by injunction to protect the plaintiff in its use of, 
the water if that be in the exercise of a. right. 

5 — For the purposes of this case the plaintiff's charter and its 
corporate powers must be found in the special statutes of March 16, 
1854, P. L. (1856) 599; and March 21, 1861, P. L. 296. 

6 — There is no evidence in the case to warrant the conclusion 
that the plaintiff ever attempted to acquire any rights in the waters 
in question or in any lands connected with them by the exercise of 
any power conferred by these statutes, unless it be by virtue of the 
resolution of September 14, this year. 

While* the act of 1854 empowers the plaintiff "to take water 
from any stream" for its corporate purposes it could not by such 
vague,, general and indefinite terms asquire any right that can be 
asserted in this case. The only effect of that action is to emphasize 
the lack of evidence in the case to show any public right in the 
water. 

8 — Hence the case fails to show a water supply held in public 
ownership for service to the public unless k results from, the char- 
acter of its claim as successor to the rights of the Providence Gas 
and Water Company and the mere use and enjoyment of the water 
flowing in the pipe since 1900. 

9 — There is no competent evidence tending to support the claim, 
of succession except possibly as to the purchase of the stock of the 
other company. There is no evidence of property in the Providence 
Company nor competent evidence of any grant by it to the plaintiff. 
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The same is true with regard to the claim of merger. Under the 
charter in evidence the plaintiff had no power to merge. Neither 
had it from that source any power to take or hold the stock of an- 
other company for purposes of merger. 

10— There is no competent evidence that either the Providence, 
or the plaintiff company ever had or exercised actual possession of 
any lands connected with the water supply in question except so 
far as plaintiff's possession of a line of pipe leading from one* of the 
dams to the city may in a general way be inferred. There is no 
evidence, however, to show the location of that." 

ii — The mere use and enjoyment of the water as shown, uncon- 
nected with any possession or right of soil or corporate action to 
devote it to public uses is insufficient to sustain plaintiff's claim 
that the water supply is held in public ownership; therefore the suit 
cannot be maintained in right of the public and for its protection. 

12 — Whether such mere use and enjoyment gives the plaintiff 
the private rights of a riparian owner is at best doubtful. For that 
reason the injunction cannot at present be maintained. 

13 — But inasmuch as the existence of title in the plaintiff is 
suggested by the evidence and in view of the importance of the 
question to the public, the bill should be retained until plaintiff's 
right can be established at law. 

14 — The preliminary injunction should be dissolved without 
prejudice to any action at law that may be brought to test the 
plaintiff's rights in the premises. 

The defendant presented several requests for conclusions ot 
fact and law but it is believed they have been covered either affirm- 
actively or negatively by the foregoing, and need not be specifically 
disposed of. 

DISCUSSION. 

It is with great reluctance and after much deliberation that I 
have felt compelled to differ with the conclusions reached by my 
learned colleague who heard the evidence on the motion for special 
injunction. He there said: "The creek is tributary to a larger 
stream which feeds the reservoir of the plaintiff company from 
which it supplies water for domestic purposes to upwards of fifteen 
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thousand people, but title to it has never been acquired by the water 
company either by purchase or condemnation. The rights of the 
company, therefore, are those of a lower riparian owner and it has 
a standing to enjoin the defendant or any other upper riparian 
owner from any unreasonable pollution of the water; Com. vs: Yost, 
197 Pa., 171. The pollution of the stream in question is a private 
wrong to the injury of the water company, and not to the public." 

8 Lacka. Jur., 269. 

No doubt that would follow if it can be said that plaintiff has 
shown any interest in any land connected with the reservoir. That 
it has failed to do according to my understanding of the evidence. 
Failing in that the difficulty is to define its legal status with respect 
to a flow of water of which as a water company it has had for some 
years the mere use and enjoyment by means of a pipe connected in 
some way, (not definitely shown) with the reservoir. It is to be 
borne in mind that at the time of heading the motion for preliminary 
writ the issue between the parties had not been technically defined. 
It now comes before us on an answer challenging plaintiff's right 
and thus putting it to its proof of facts that will warrant a rinding 
of such right. But nothing in the way of competent evidence has 
been added to that submitted on the preliminary hearing and that 
comes before us bristling with objections raising the question of its 
competency which cannot be ignored. The exact point on which I 
feel bound to differ with Judge Kelly is as to the subject matter of 
plaintiff's possession. He treated that as being the land covered by 
the reservoir. I cannot so find without overruling the objections 
to and straining the effect" of the very general statements following: 

(Worthington Scrariton, vice-president of plaintiff company, 
being called as its witness :) 

"Q. Are you active in the management'of it (the Gas.& Water 
Company) and familiar with the details of its management? A. 
Yes, sir. 

Q. Does the Scranton Gas & Water Company occupy the 
pipes, lands, reservoirs, etc., formerly owned and occupied by the 
Providence Gas and Water Company? 

Objected toj the evidence it not competent. 

A. We do. 
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Overruled. Exception and bill for defendant. 

Q. For how many years has the Scranton Gas and Water 
Company been occupying and managing and conducting the water 
through the pipes formerly owned by the Providence Gas and 
Water Company? A. Since 1899." 

(Afterwards said to be 1900.) 

"Q. What has the Scranton Gas and Water Company been 
doing for the last seven or eight years in relation to furnishing 
water for the people of Scranton from the water shed above what 
we call the Notch?" 

Objected to ; overruled. 

"A. Well, it has been collecting the water in the reservoirs 
below and runnig down from those through the pipes to the Provi- 
dence section of the city and controlling the water shed and the 
streams, etc., and trying to keep pollution out." 

Even if unobjected to I would hesitate to say that such general 
conclusions of a witness tend to prove possession of any specific par- 
cel of land there being nothing in the bill to give identity to the 
subject matter of the testimony. At the time this testimony was 
taken there was no attempt to fix its identity in any other way. 
Later by the answer filed the existence of a reservoir on Leach's 
creek was admitted, but the admission was coupled with a denial of 
any interest of the* plaintiff in either the reservoir or creek without 
anything that could be construed as admitting its possession. Issue 
was joined on the answer and the parties went to trial putting in 
the former evidence by agreement subject, however, to the several 
objections already noted. The plaintiff's right being thus at issue 
and failing to show it by other title, its existence reduces itself to a 
question of actual possession either of the reservoir site or lands 
adjacent to it. That is the heart of plaintiff's case. Without it a 
riparian right in the plaintiff cannot be conceived to exist. For the 
nature of the right makes it essentially an incident to some right of 
soil at the place where the right can be exercised. That is believed 
to be well understood and to Call for ncf discussion or citation of 
authority. It may be conceded that plaintiff is in possession of the 
line of pipe connected with the reservoir at some place. But that 
doesn't aid the plaintiff's case. The purpose of that is to divert the 
water from the stream and conduct it to a distance for sale. It isn't 
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connected with any riparian use. It in no way concerns the use 
and bneeficial enjoyment of the land as land. It is connected only 
with the use of the water by strangers to the land. By this it is 
not meant to suggest that the existence of a riparian right depends 
upon the fact of riparian use, for that would be begging the ques- 
tion. But it is meant to say that where the right depends solely 
upon possession of lands it is riparian possession that must be 
shown, and that a merely non-riparian use of water by means of a 
pipe whereby it is diverted away from its channel for commercial 
purposes throws no light on the question and gives rise to no infer- 
ence of riparian possession. To say that possession of the pipe for 
such purpose draws with its possession of the reservoir site or any 
lands adjacent to it would be so anomalous in law that I cannot as- 
sent to it. It is to be borne in mind that it is only the meagre 
evidence just as presented that can be considered. It is not a case 
where the plaintiff built the dam and thereby raised the water and 
subject a certain area to its flow. Neither does plaintiff appear 
to have ever repaired or laid hands on the dam or done any specific 
act about it indicating physical possession or control. The same is 
true with regard to the channel of the stream and the adjacent lands. 

Possession is a conclusion arising out of facts of that character. 
The principle is so elementary that it hardly need be stated, but it 
is the governing principle of plaintiff's' case. 

As to the other features of the case I am in entire accord with 
Judge Kelly. 

• So far as concerns the live stock on defendant's place there is 
no evidence that he keeps more than is warranted by the ordinary 
usages of farming. In that case he can let them run on such part 
of his farm as he sees fit. If by reason of their access to a stream 
on his own land there be some fouling of the water it is damnum 
absque injuria. This is a well settled principle and is founded in 
a legal conception of reasonable necessity. It is a necessary inci- 
dent to the business of farming. While authority need not be cited 
tp support it reference is made to 

Helfrich vs. Catonsville Water Co., 22 Atlantic R., 72, as quite 
in point. 

It is not to be supposed that the public is prejudiced by the 
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operation of the rule because ample powers have been given to 
water companies to take all such lands as are necessary to enable 
them to furnish pure water for the very purpose of enabling them 
to escape the consequences of the rule. 

The accumulation of a large quantity of stable manure or the 
deposit of the waste from a slaughter house on the ground in the 
immediate neighborhood of a stream under conditions where the 
natural consequence would be the fouling of the water is neither 
good husbandry nor a necessary incident to a reasonable use of the 
owner's land. For an injury to a lower proprietor on the stream 
resulting from such use the defendant would be liable. It is be- 
cause such injury is believed to be probable here that jurisdiction of 
the cause* will be retained to give plaintiff opportunity to establish 
its rights, if any it has, by action at law. 

Let. a decree nisi in accordance with the foregoing conclusions, 
that the preliminary injunction be dissolved, be entered, and excep- 
tions, if any, be filed within ten days. after notice to the parties 
sec reg. 



An incontestable clause. in an insurance policy is held, in Bromley v. 
Washington L. Ins. Co. (Ky.) 5 L.R.A. (N.S.) 747, not to prevent 
the insurer from resisting payment on the ground that it was issued to 
one having no insurable interest, and is therefore void as against public 
policy. 



An individual concern engaged in the trading-stamp business is 
held, in Watson v. Detroit Journal Co. (Mich.) 5 L.R.A. (N.S.) 480, 
to have no right to maintain an action for libel against one publishing 
an article not referring to all persons engaged in that business in the 
city, but referring generally to concerns engaged in the business. 



The right of a wife to enforce a promissory note executed to her 
by her husband is sustained in Mathewson v. Mathewson (Conn.) 5 
L.R.A. (N.S.) 611, under a statute replacing unity of property rights 
with equality in legal identity and in ownership of property. 
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In the Court of Common Pleas of Lackawanna County. No. '1267, 
September Term, 1905. 
RULE FOR A NEW TRIAL. 
Canstantine H. Williamson vs. Henrietta Weyandt. 
Record Notice to Mortgagee. Quality and Quantity of Notice Re- 
quired. Burden of Proof. 

In 1873, A contract or agrees to sell and Convey two. certain lots or pieces 
of a certain tract of land to B, describing the same by the Lot and 
Block number, and by the name of a certain addition to a city. 

In 1881, A conveys to C title to the entire tract, "excepting and reserving 
therefrom, however, such lots as had already been sold or contracted to 
be sold, with the right to grantee to receive the purchase still due on 
lots contracted for." 

Subsequently in 1881, C conveys to D, as trustee, the same premises and 
Subsequently in 1881, C conveys to D, as trustee, the same premises and 
subject to the same exceptions and reservations as noted in conveyance 
No. 2. 

Again subsequently in 1881, D, as trustee, conveys to E the two lots above 
mentioned in conveyance No. 1, referring to them by lot and block 
number and the name of the addition, but subject to the rights of B 
under contract from A. 

In 1882, B conveys to B the two lots as described in conveyance No. 4, and 
reciting conveyances Nos. 2 and 3. 

In 1897, B mortgaged the said two lots to P, at which time it was found 
that in 1874 B and his wife had conveyed part of the above stated two 
lots to G, and subsequently in 1874 G had reconveyed the same to the 
wife of B. In. this conveyance from B and wife to G, the lot was some- 
what loosely but not defectively described. The lot and block number 
was not given, but the name of the original grantor, A, was given. In 
conveyance from G back to the wife of B the lot was described by the 
lot and block number; both descriptions in these two last conveyances 
place the property "in the tenth ward," and bound it on two sides by the 
same owners, one of whose names is differently spelled but pronounced 
practically alike. 

On proceedings, under a sheriff's . sale, the wife of B claimed proper title to 
one cf the lots, being the one reconveyed from G to her. 

Held, that the mortgagee had record notice of the ownership of the lot by B's 
wife. 

Duty of mortgagee to identify premises mortgaged. 

Mr. C. S. Woodruff, for plaintiff. 

Messrs. Huslander & Price, for defendant. 

Tir October, 1897, the United Security Life Insurance and Trust 
Company obtained a mortgage from Frederick Weyandt covering lots 
4 and 5, in block B, in the Tenth ward of Scran ion. Proceedings were 
had upon the mortgage and the two lots were sold at sheriff's sale to 
the plaintiff in this case. 
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The defendant, Henrietta Weyandt, wife of Frederick Weyandt, 
claimed the ownership of lot 4, in block B, by deed recorded in 1874, 
about twenty-three years before the United Security Company re- 
corded its -mortgage. There is no contest as to lot 5, nor is lot 5 
involved in the present suit. Nor does the contest as to lot 4 involve 
the claim of any creditor of the husband existing in 1874 when the 
wife became the owner of lot 4. 

The first phase of the controversy involves the question of record 
notice to the mortgagee. The trial judge held that the mortgagee was 
affected with such notice. Plaintiff claimed that the state of the record 
was such as to bring no notice home to the mortgagee that Mrs. 
Weyandt -was the owner of lot 4. We shall state here briefly the links 
in the title: 

1., Contract of A. B. Silkman to Frederick Weyandt, dated 
August 15, 1873, not rcorded. The following is the description of the 
land as given in this contract : "All that certain lot or parcel of land 
situate in the city of Scranton, aforesaid, bounded as follows, to wit: 
Commencing at stake and stones on Jackson avehue, thence northerly 
about one hundred and fifty feet to line of lands of L. I. & Coal Co., 
thence easterly along said line forty feet to stake and stones corner, 
thence southerly one hundred and fifty feet more or less to Jackson 
ave., thence westerly along said avenue forty feet to the place of begin- 
ning; it being lot No. 4, block B, as shown (upon) A. B. Silkman's 
addition to the old map of Scranton, being part of a larger tract in the 
warrantee name of Stephen Tripp, and conveyed .to A. B. Silkman by 
Wm. Silkman and wife, deed dated July 9, in the office for the record- 
ing of deeds at Wilkes-Barre, deed book 49, page 237." 

2. Deed, A. B. Silkman and wife to Edward Silkman, dated July 
11, 1881, and recorded the same year. The description in this deed 
is of a large tract of land, excepting therefrom various lots of land 
sold by deed or contract. The general exception is as follows: "Ex- 
cepting and reserving therefrom however all lots parts of said described 
land, which have been sold and conveyed by the said A. B. Silkman to 
other parties and this conveyance is made subject to any and all con- 
tracts made by the said A. B. Silkman to other parties for the sale of 
lots parts of said tracts of land to the purchasers thereof. The said 
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party of the second part hereto having the right to the unpaid purchase 
money on said contracts. The intention of this conveyance being to 
vest in the said party of the second part all the right, title and interest 
of the said parties of the first part in any and all portions of said tract 
of land with the righj to take and receive all moneys unpaid on said 
contracts for the sale of portions of the same." 

3. Deed, Edward Silkman to C. Albert Sandt, trustee, &c, dated 
July 11, 1 88 1, recorded same year, and same description as in preced- 
ing deed. 

4. Deed, C. Albert Sandt, trustee, &<*., to William M. Silkman, 
dated July 30, 1881, recorded in 1883. Description: "All that certain 
lot or parcel of land situate in the tenth ward of the city of Scranton 
aforesaid, bounded and described as follows: Beginning at a stake 
and stones in line of land deeded by A. B. Silkman to (blank), on 
Jackson avenue; thence northewardly 150 feet to lands of the Lacka- 
wanna Iron & Coal Company; thence eastwardly along said line 3o 
feet to stake and stones; thence southwardly 150 feet more or less 
to Jackson avenue; and thence westwardly along Jackson avenue to 
the place of beginning. It being lots numbered 4 and 5, block B, as 
shown on A. B. Silkman's addition to the old map of Scranton. The 
coal and minerals reserved with the right to dig or mine and take 
away the same, and all rights which George Brown and Fred Weyandt 
may have in same by reason of contracts of A. B. Silkman." 

5. Deed, William M. Silkman and wife to Frederick Weyandt, 
cjated January 9, 1882; recorded in 1883; same description as in pre- 
ceding deed and reciting deeds 2 and 3 above stated. 

When the mortgagee made the loan td Frederick We j and-: in 1897 
the searcher found on the record the following quit-claim deed: 
Frederick Weyandt and Henrietta Weyandt, his wife, to Charles Wey- 
andt. dated August 4, 1874, recorded August 5, 1874, description as 
follows: "All orr right, title and interest in all that the within men- 
tioned messrage, tenement and tract of land situated in the city of 
Scranton, County of Luzerne and State of Pennsylvania, in the tenth 
ward of the said city of Scranton, and bounded in front by a street, 
on the rear by land of the Lackawanna Iron & Coal Company, on one 
side by land of John Tower, and on the other side by land of A. B. 
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Silkman, the said lot is forty feet in front and one hundred and sixty 
feet deep more or less and was originally purchased of A. B. Silkman ; 
"subject, however, to the payment of the purchase money due from 
Frederick Weyandt to A. B. Silkman." 

It will be observed that in this quit-claim deed the land is not 
described as lot 4, in block B, yet if the searcher had gone a step fur- 
ther he would have found a deed from Charles Weyandt to Henrietta 
Weyandt, recorded December 11, 1874, in which the same land is de- 
scribed as lot 4, in- block B. The searcher was not bound to do this. 
He was bound to look for conveyances out of Frederick Weyandt only. 
In order to determine the question as to record notice we shall first 
examine the description in the two deeds, Frederick Weyandt and wife 
to Charles Weyandt in 1874/ and William M. Silkman and wife to 
Frederick Weyandt in 1883. The description in the former deed is 
somewhat indefinite, yet one could easily surmise that it might be the 
same lot described in the latter deed. At any rate the description would 
certainly lead the searcher to make further inquiry. The land is in 
the "tenth ward of the city of Scranton" according to both descriptions. 
In the deed of 1874 the land is "bounded in fiont by a street" and in 
the deed of 1883 it is on Jackson avenue, "thence westwardly along 
Jackson avenue to the place of beginning/' The description in the 
mortgage (1897) gives Jackson avenue as Ta\lor avenue, and it is 
admitted that the name was so changed. Standing alone this line in the 
description is of no consequence, because nobody would be expected 
to know that a lot bounded "on a street" would be the same as a lot 
on Jackson or Taylor avenues. Nevertheless, it is apparent that the 
name of the street, which is left blank in one description, could be sup- 
plied by an examination of the other boundary lines. Again, the deed 
of 1874 states that the lot described therein is bounded on "the 
rear by land of the Lackawanna Iran and Coal Company" ; in the deed 
of 1883 one of the lines is given, "thence eastwardly 150 feet to lands 
of the Lackawanna Iron and Coal Company" — that is to say, the rear 
of the lot in both deeds has the same boundary. We notice also in 
the 1874 deed that the lot is bounded "on the other side by land of A. 
B. Silkman," while in the 1883 deed one of the lines is given thus: 
"Beginning at a stake and stones corner in line of land deeded by A. B. 



Digitized by LjOOQIC 



LACKAWANNA JURIST. 367 

Silkman to ," which coincidence -*would naturally suggest 

the same boundary, and, at least, would suggest a search as to convey- 
ances from A. B. Silkman since 1874 for the purpose of identifying 
this boundary. In this connection we refer again to the description in 
the mortgage. It agpears that a surveyor was employed to prepare 
an accurate description of the land intended to be mortgaged. In this 
description we find the following boundary line : "Southwesterly by 
ground now or late of the J. M. Thauer estate," while in the deed of 
1874 we find this boundary : "on one side by land of John Tower" — 
a very suggestive similarity of names and possibly of a boundary. In 
addition to all this we cannot overlook the fact that Frederick Weyandt 
was the grantor in the deed of 1874; that the land was originally pur- 
chased from A. B. Silkman; that several references are made in the 
line of title to a contract with A. B. Silkman, reserving the right of 
Weyandt under such contract, and the further suggestion of a plot 
in the phrase "as shown on A. B. Silkman 's addition to the old map 
of Scranton." Nor should we forget that in the deed of 1874 to 
Charles Weyandt (Henrietta Weyaiidt's grantor) the conveyance was 
"subject to the payment of purchase money due from Frederick Wey- 
andt to A. B. Silkman." In view of the foregoing recital of facts and 
a consideration of the suggestions and inferences which naturally fol- 
low, how is it possible to avoid the conclusion that the mortgagee in 
1897 was affected with record notice of Charles Weyandt's title to lot 
4, in block B, otherwise one-half or forty feet of the eighty feet con- 
veyed toFrederick Weyandt by the Silkman deed of 1883? v 

It is immaterial that Frederick Weyandt in his depositions, taken 
while he was living, testifies that he gave William M. Silkman explicit 
instructions to make one deed to his ( Weyandt's) wife for lot 4 and 
one to himself for lot 5, and that Silkman told him that was not neces- 
sary; nor that the defendant, Mrs. Weyandt, knew that her lot was 
included in her husband's deed. These questions were not considered 
in the trial of the case, nor are they important in a review of the 
case. 

The plaintiff's counsel admit that when the title was searched the 
mortgagee came across the deed of 1874 from Frederick Weyandt 
and wife to Charles Weyandt and, owing to the unsatisfactory character 



. Digitized by LjOOQIC 



368 LACKAWANNA JURIST. 

of the description of the land therein conveyed, that proper inquiries 
were made for the purpose of identifying the land. The searcher talked 
with Fred. Weyandt and went on the ground where he saw Mrs. Wey- 
andt who pointed to land in another direction as her property. At the 
trial we held that the wife's title could not be affected by such a declara- 
tion on her part, she being a married woman ; and it is almost incredible 
that she would point to a property in another direction when she had 
been living on the property for about twenty years. The testimony 
as to the inquiry made of William M. Silkman is quite indefinite. It 
was a proper inquiry to make; yet, a very ordinary and superficial sur- 
vey on the ground would have easily disclosed the fact that one of the 
lots conveyed by Silkman to Weyandt in 1883 had already been con- 
veyed by Weyandt in 1874. 

In view of the foregoing facts there was no error in holding that 
the mortgagee had notice of the conveyance of 1874 before he made 
the loan in 1897. 

Plaintiff's counsel make the further claim that the plaintiff was 
entitled to a conditional verdict provided the jury should find that Mrs. 
Weyandt had not paid all the purchase money. The quit-claim deed 
of 1874 to Charles Weyandt and a similar deed the same year to Mrs. 
Weyandt provided that the purchase money due on the A. B. Silkman 
contract ( 1873) should be paid by the grantee named in each deed. On 
this branch of the case the testimony took a somewhat wide range. 
Fred. Weyandt in his evidence testified that his wife had paid all the 
purchase money on the Silkman contract previous to 1883. That the 
purchase money had been paid is evident, because William M. Silk- 
man, who was entitled to the purchase money on lot 4 as well as on lot 
5, made a deed to Weyandt for the two lots. In support of the proposi- 
tion that there was no purchase money due we permitted Mr. Wey- 
andt to testify. Objection was made to her competency. It is conceded 
on both sides that the question of her competency is a close one ; but 
according to the view we now take of the case this question is of no 
moment. We should not have imposed upon the defendant the burden 
-of proving that there was no purchase money due on the 1873 contract 
when the mortgagee recorded its mortgage in 1897. It is true that the 
defendant established this fact by evidence outside of her own; but 
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the affirmative of the proposition rested on the plaintiff. .The plaintiff 
asked for a conditional verdict. It was the plaintiff's duty to prove 
his case and to show the amount of the unpaid purchase money, if there 
was any unpaid. There is not a particle of evidence to support this 
contention. Plaintiff relied on the A. B. Silkman contract (1873) 
which was produced and offered in evidence by the defendant, after 
the plaintiff' had rested her case. It appears by this contract that the 
purchase price of the lot was $500 and that, the sum of $50 was paid 
down. Endorsed on the contract are numerous small payments, 
amounting altogether to about $120, the last payment being on April 
23, 1879. In four years William M. Silkman makes a deed to Fred. 
Weyandt and against instructions includes the wife's lot in the deed, 
and in 14 years afterwards the mortgage in this case was entered. 
Where is the evidence which would justify a conditional verdict? 
Plaintiff says that Fred. Weyandt stepped into William M. Silkman's 
shoes and was entitled to whatever purchase money that was paid to 
Silkman and that if Fred. Weyandt had not been reimbursed by his 
wife from 1883 to I ^97 the mortgagee obtained a lien on the purchase 
money, if any, unpaid in 1897. That is the difficulty ih the plaintiff's 
side of the case — "if any." The plaintiff had no evidence to prove 
that there was any purchase money unpaid in 1897. 

We need not discuss the evidence on the side of the defense. We 
hold that the plaintiff made out no case and that binding instructions 
should. have been given for the defendant. 

Now, April 23, 1907, the rule for a new trial is discharged and a 
new trial is refused. 



A municipal corporation which has undertaken to exercise its 
charter power to maintain an electric light plant to light its streets and 
sell electricity to private consumers, is held, in Fisher v. New Bern (N. 
C.)s L.R.A. (N.S.) 542, to be repsonsible for the negligent acts of the 
commission which the legislature has placed in charge of the plant. 



A municipal corporation, in maintaining and operating an electric 
light plant under legislative authority, but with no duty imposed upon 
it to do so, is held, in Davoust v. Alameda (Cal.) 5 L.R.A. (N.S.) 536, 
to be exercising its private or proprietary rights, within the rule making 
it liable for the negligence of its servants. 
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In the Court of Common Pleas of Lackawanna County. No. 146. 

September Term 1907 

CERTIORARI. 

Charles Cooper zv. lohn I. Manning. 

A return regular and complete on its face cannot be impeached on extrinsic 
proof to the contrary- 
Mr. C. B. Gardner, for Defendant. 
Opinion by Newcomb, A. L. J. 
December, 1907. 

This writ brings up for review the record of an alderman in a 
cause of which he had undoubted jurisdiction. Judgment having been 
given in default of appearance by defendant, -the question raised is 
whether the magistrate had personal jurisdiction as to Him. 

That is only sought to be called in question by proof extraneous 
to the record. It is alleged by way of exception that the copy of the 
writ served on defendant was not in fact "attested" by the constable, 
and proof is made to that effect. This flatly contradicts ^he officer's 
return in that particular. By the rturn it affirmatively appears that 
the copy was attested and it isn't claimed that the return is not good 
on its face. The single question then is. whether in such case the 
proceedings can be set aside on extrinsic proof to the contrary. We 
had supposed that question to -have been decided so many times in the 
negative that it long since ceased to be debatable. But counsel relies 
upon the case of Bosler v. Hoffman, Common Pleas of Pike County, 
reported in 2 Justice L. R., 116, in which judgment was apparently 
reversed on certiorari upon proof by depositions that the copy served 
on defendant was neither a true nor attested copy of the writ. Tne 
report is not entirely free from ambiguity. The officer's return does 
not appear. Hence it is uncertain whether pn its face it was a full and 
complete return. If not so, it may have been competent to complete 
it by extrinsic proof and thereupon if defective to reverse. The opin- 
ion is in a few lines and doesn't entirely clarify the question as to ex- 
actly what was intended to be decided. If, however, it was meant to 
hold that a return regular and complete on its face can be so impeach- 
ed we would not feel warranted in following it, for it would be contrary 
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to the whole current of recognized authority. The constable's return 
stands upon the same ground with that of the sheriff. For both are 
governed in the service of writs by the same statute-, viz., the Act of 
July 9, 1901, P. L. 614. There is nothing in the act to suggest that a 
regular return of service in- conformity with its provisions is open to 
contradiction. In that respect the officer's return continues at, here- 
tofore, subject to the familiar rule. But we are not without the 
authority of direct decision on the point by the appellate courts. 

See Coal Co. v. Water Co. 25 Sup. Gt., 628, to which reference 
is made for further discussion. 

The judgment is affirmed. 



The right of a court annulling a marriage at the suit of a husband 
who w£s under the age of consent when the marriage was solemnized, 
to require him to pay a reasonable amount for the support and nurture 
of the issue of such marriage, is sustained in Willits v. Willits (Neb.) 5 
L.R.A. (N.S.) 767. 



A telegraph company is held, in Klopf v. Western U. Teleg. Co 
(Tex.) 10 L. R. A. (N. S.) 498, not to perform its obligation merely 
by attempting to deliver a telegram in the suburb of a city to which 
it is directed, where its office is in the city, and the true address, 
which is within its delivery limits, could be ascertained by the exer- 
cise of reasonable diligence. 



The officers of a corporation who, after executing to" one of 
their number a mortgage to secure its creditors, organize another 
corporation to take over the property under a mortgage foreclosure, 
are held in Sparrow v. E. Bement & Sons (Mich.) 10 L.R.A. (N.S.) 
725, to have no right, after giving minority stockholders to under- 
stand that their stock will be protected, and permitting them to par- 
ticipate in meetings of the new corporation, to refuse to recognize 
the stock. 
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In the Court of Common Pleas of Lackawanna County. No. 456 

March Term 1907. 

RULE TO QUASH WRIT OF FOREIGN ATTACHMENT. 

C. E. Utter vs. New York & Pittsburg Real Estaie Co. 

A plaintiff may discontinue an action of assumpsit and proceed by attach- 
ment. The presence of officers of a foreign corporation in the county 
when the writ is issued is not the equivalent of defendant's presence. 

Messrs. Houck & Benjamin, for plaintiff. 
,Messrs. Vosburg & Dawson, for defendant. 

Opinion by Newcomb, A. L. J. 

April 29, 1907. 

The plaintiff sued in assumpsit upon his contract with defendant, 
a foreign corporation. This appears by his affidavit of cause of action 
filed with his praecipe for the writ. On its face, therefore, the pro- 
ceeding is regular. The motion to dissolve is based on grounds 
entirely outside the record. It is not denied that the defendant is a 
corporation of another state. It is not even claimed to be licensed to 
do business in this state. It is merely alleged, first, that pr|or to issu- 
ing the writ plaintiff discontinued a former action pending in this 
court between the parties for the same cause, which was begun by sum- 
mons and in which formal appearance had been entered; and, second, 
that at the time the writ went out two of defendants' executive offi- 
cers were in this county upon whom summons could have been ser /ec!. 

By paper filed these allegations are admitted to be true. 

We fail, however, to see any merit in either one. It was plaintiff's 
privilege to discontinue his former suit if he saw fit. That didn't de- 
termine his right of action. It merely put the parties on statu que ante. 
So when he started again his right to proceed by attachment was de- 
termined by the provisions of the Act of 13th June, 1836, Sec. 76, P. 
L. 580, and depended wholly upon the question whether deiendant was 
a foreign corporation. That fact, not being in controversy, ,*s not 
affected by the circumstance that its officers were in this county at the 
time the writ issued. That is in no sense the equivalent of defendant's 
presence here. The principles involved are elementary and call for no 
discussion nor citation of authorities. 



Digitized by LjOOQIC 



LACKAWANNA JURIST. 373 

In the Court of Common Pleas of Lackawanna County. No. 3. No- 
vember Term 1903. 
EQUITY. 
Sur Exceptions to Additional Answers to Interrogatories. 

Thomas E. I ones et. al. vs. The Enterprise Powder Manufacturing Co. 

The legitimate purpose of an interrogatory is to require a defendant to dis- 
close such material information as he has or which is peculiarly ascer- 
tainable by him, not to require a defendant to gather information for the 
benefit of a plaintiff who has the same means and opportunity of gather- 
ing it himself. 

Mr. S. B. Price, for plaintiff. 

Messrs. Willard, Warren & Knapp and Messrs. Welles $ Torrey, 
for defendant. 

Opinion by Kelly, A. L. J. 

December, 1907. 

The complaint on the part of the plaintiffs is that in tne additional 
answers to the interrogartories, made by Henry Belin, Jr., and E. P. 
Kingsbury, the facts sought to be ascertained are not set out. This: 
is no doubt true, but the respondents say under oath that they do not 
know the facts and that they can only be ascertained by an exam- 
ination of the books of account of the several powder companies which 
have merged into E. I. DuPont de Nemours & Co. of Pennsylvania, 
and they offer to submit to the plaintiffs all of the books in the pos- 
session of the defendants for their inspection that they themselves may 
get from them the information desired. Further it may be noted that 
tljese books are not books kept by the respondents or particularly within 
their custody. 

We do not think they can be required to go to the trouble and ex- 
pense of getting the information desired for the purpose of furnishing 
it to the plaintiffs. The legitimate purpose ot an interrogatory is to 
require a defendant- to disclose such material information as he has or 
which is peculiarly ascertainable by him, not to require a defendant to 
gather information for the benefit of a plaintiff who has the same 
means and opportunity of gathering it himself. The principle is terse- 
ly stated by Vic<* Chancellor Shadwell, in Christian vs. Taylor, 11 
Simons' Chancery Reports, 400: "I have always understood the rule 
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to be," said the vice chancellor, "that a defendant, with regard to 
transactions that are not his own, is not bound to find out information 
for the purpose of communicating it to the plaintiff." The ruling of 
the Court is to the same effect in Manly vs. Judge of Probate, 99 
Mich., 441. 

The exceptions are dismissed. 



A lease to take oil and gas, executed by a widow upoji lands 
of which she owns an undivided half, is held, in Compton v. People's 
Gas Co. (Kan.) 10 L.R.A. (N.S.) 787, not to be void as authorizing 
the commission of waste with respect to the interest of the owners 
of the other half of the property. 



An allegation of tender of the share of the* expense incurred is 
held in Darcey v. Bayne (Md.) 10 L.R.A. (N.S.) 863, to be necessary 
in a bill to declare a tennant in common a trustee for the common 
benefit in respect to an adverse interest in the property which he 
has bought in. 



Municipal authorities empowered by the city charter to pass ordi- 
nances prohibiting the illegal sale of intoxicating liquors within the city 
limits are held, in Southern Express Co. v. R. M. Rose Co. (Ga.) 5 
L.R.A. (N.S.) 619, to have an authority to require an express company 
delivering outside of it to pay a specified annual license fee. 



The temporary presence within a state of a child with its father, 
whose domicil is in another State, is held, in Lanning v. Gregory 
(Tex.) 10 L.R.A. (N.S.) 690, to give the court of that State no juris- 
diction of a suit by its mother, who is also a non-resident, to 
secure custody of it. 



Merely describing property sold by an alley is held, in Fulmer 
v. Bates (Tenn.) 10 L.R.A. (N.S.) 964, not to constitute a warranty 
that the alley exists, if the grantor {lotes not own the lawn on which 
it is supposed to be located. 
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In the Court of Common Pleas of Lackaiwmna County, No. 292. 

January Term 1907. 

CERTIORARI. 

Commonwealth ex. rel. vs. Thomas Langan. 

Service under Act of July 9, 1901, P.* L. 614, must conform to the terms of 
clause "E", Section 1. 

Service must fall where there is nothing to show any attempt to serve the 
writ at defendant's residence. 

Where the effect of a statute is to subject the defendant in the writ to per- 
sonal liability without personal service and very possibly without adequate 
means of knowledge of the proceeding, the terms of the statute, for ob- 
vious reasons and as well established principles, must be followed with 
reasonable strictness. 

Messrs. Houck & Benjamin, for defendant. 
Opinion by Newcomb, A. L,. J. 
December 16, 1907. 

This writ brings up for review the record of an alderman in a 
qui tarn action for the recovery of a penalty. The case went to judg- 
ment against defendant in default of his appearance. The exceptions 
to be considered go to the legality of the services as shown by the 
constable's return to the writ. The return is as follows : "After dili- 
gent inquiry at deft's place of business his residence could not be ascer^ 
tained. Served the within summons, information and complaint on 
the within named Thomas Langan, at Scranton, Pa., this 30th day of 
Nov. 1906, by leaving at his usual place of business- and handing to 
D. v B. Evans, an adult person, whom I found in charge of said place 
of business, a true and attested copy of said writ. ,, The attempt is 
made to sustain the exceptions by proof aliunde the record that the 
place where service was made was not in fact defendant's place of 
business and that he was in no way concerned therein. The deposi- 
tions relied upon for that purpose were not regularly taken and are, 
therefore, coram non judice/ Hence no opinion is expressed as to 
whether the service in this particular is exceptional to the general 
rule that a return of regular on its face, is conclusive between the par- 
ties. Neither do we undertake to decide another question discussed 
at the argument, viz., whether the return is defective in not showing the 
identity of the plac'e called defendant's "usual place of business." 
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Believing the service fatally defective upon grounds not referred 
to the. argument th€ case will be disposed of on that ground alone. 

The service is governed by the Act of July 9, 1901, P. L. 614. 
There was- an evident attempt to comply with the act. To be valid, 
however, the service must conform to the terms of clause "e," section 1. 
Unless it is a good service under that it must fall. The clause is as 
follows: "By handing a true and attested copy thereof, at his place of 
business, to his agent, partner, or the person for the time being in 
charge thereof, if upon inquiry thereat his residence in the county is 
not ascertained or if for any cause an attempt to serve at his residence 
has failed." (Italics are ours). 

There .is nothing to show any attempt here to serve *he writ at ' 
defendant's residence and the service must stand or fall according to 
the other condition of the claiise relating to service on the person "for 
the time being in charge" of the place of business. 

It is apparent that the language of the statute only authorizes such 
service when inquiry there fails to show the existence of defendant's 
residence in the county. It is the inability to ascertain that to which 
the statute looks in providing for the substituted service. That is by 
no means the same thing that appears by this return. While it may 
be ambiguous, yet, giving the return all the meaning naturally con- 
veyed by the words used its import is not that the officer was unable 
to ascertain the fact as to defendant's residence or non-residence, but 
that his place of residence could not be learned. Non-residence is not 
suggested by the return. As one may know many persons to be resi- 
dents of the county without knowing their place of residence, so the 
mere failure to learn that fact upon a given inquiry doesn't in itself 
raise a question as to non-residence. 

Where the effect of a statute is to subject the defendant in the 
writ to personal liability without personal service and very possibly 
without adequate means of knowledge of the proceeding, the terms of 
the statute, for obvious reasons and as well established principles, musit 
be followed with reasonable strictness. 

As a condition precedent toHhe substituted service here the statute 
requires an inquiry, by the officer, to ascertain whether the defendant 
is a resident of the county. That such inquiry has been made must 
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affirmatively appear. It does not so appear where the return only 
shows an inquiry as to "his residence. ,, For that is consistent with the 
inferences that all that was inquired for was the particular place of 
residence without question as to its being somewhere in the county. 
It may often happen that "for the time being" a business place may be 
in charge of a janitor, watchman or even some casual attendant not put 
there by the proprietor, neither of whom would know his place of resi- 
dence, although any of them might well know him to be living in town. 
It was not the. intention of the statute to subject the defendant in such 
circumsances to the exigency of process served On such servant or 
casual attendant. Yet, for all that appears to the contrary that ( is what 
was done here. 

The service, therefore, is not in substantial conformity with the 
statute, but varies from it in a material particular, and for that reason 
the judgment is reversed. 



If, in the computation of- interest upon a contract, the same is 
made upon a mistaken theory that days of grace would be allowed 
the maker in which to discharge his obligation, there being no intent 
to charge usurious interest, it is held, in Sullin v. Farmers' Exchange. 
Bank (Okla.) 10 L.R.A. (N.S.) 839, that the mistake does not taint 
the entire transaction as usurious. 



A woman who takes a conveyance of real estate from her spend- 
thift husband, to put it out of his power to. fritter it away, is held 
in First Nat. Bank v. Drew (111.) 10 L.R.A. (N.S.) 857, not to be 
estopped from setting up usury in a' debt secured by a mortagage 
which he had executed thereon. 



A statute giving preference to veteran soldiers in making ap- 
pointments to minor offices is held, in Shaw v. Marshalltown (Iowa) 
10 L.R.A. (N.S.) 825, not to be invalid as depriving other citizens 
of equal privileges and immunities. 



Digitized by LjOOQIC 



378 LACKAWANNA JURIST. 

In the Court of Common Pleas of Lackawanna County. No. 118. 

March Term 1905. 

DTMURRER TO PLAINTIFFS STATEMENT. 

Minnie Kiefer et. at. vs. Jonn Weber. 

A statement contained two claims the nature and character of which were 
very different. One was of common law origin sounding in contract; the 
other was purely statutory and quite independent of contract 

Held; That the statement was incongruous and a demurrer should be 
sustained. 

Messrs. Willard, Warren & Knapp, for plaintiffs. 

Mr. C. Comegys, for defendant. 

Opinion by Newcomb, A. L. J. 

August 12, 1907: 

This action is assumpsit. In one of its branches it is founded 
upon the use and occupation by defendant of several pieces of real 
estate to which the parties took title as tenants in common under the 
will of John Weber, Sr., deceased, who was defendant's father. By 
tne terms of the will the defendant took one-third and his brother, 
Joseph, and sister, Minnie Kiefer, two-thirds of the property undivid- 
ed, subject to the life estate of their mother in the whole. Her death 
occurred November 25, 1897.. In the meantime, to wit, in 1893, Joseph 
died intestate so that his share passed to his children, Joseph J. and 
Cecilia Weber. These ^children now join with their mother, Amelia 
Weber, and their aunt, Minnie Kiefer, as the plaintiffs in the suit. 

Averring that upon the termination of the life estate the defendant 
went into possession. of the property as to ont-third for himself and 
of the balance as agent for them, and from thnt time until November, 
1901, continued so to hold it by himself and his lessees, the plaintiffs 
claim two-thirds of "the fair rental value of the premises so occupied 
and leased by the said John Weber to the tenants for the said term/' 
etc. The rental value is thereupon specified by parcels and foots up 
$5,040. 

With this is coupled another claim arising from the payment by 
the testator's estate of a judgment recovered in his lifetime against 
him and the defendant jointly for the defendant's debt on which the 
testator was liable as surety. Two-thirds of the amount so paid is 
the claim on this account. 
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It is manifest that on no theory of the case is Amelia, widow of 
Joseph, entitled to ,sue. Her husband left a vested remainder in the 
property, possession of which was expectant on the termination of the 
mother's life estate. Even if he had died in possession his widow 
would succeed to no share of his estate as a tenant in common with the 
other plaintiffs. The right to maintain the suit, if it exist at all, must 
be derived from that relation of all the parties. Yet if that were the 
only defect in the case it could be very easily cured by amendment. 

The real trouble with the declaration is much more serious. In the 
first place there is no ground upon which such suit can be maintained 
for a share of the money paid to satisfy the judgment. The mere fact 
that the judgment was paid out of the funds of the testator's estate 
can of itself create no implied nor quasi contractual obligation of de- 
fendant to refund any part of it to these plaintiffs. Whether the judg- 
ment was a lien on the lands in question does not affirmatively appear. 
But conceding that it was that circumstance would create no such 
obligation capable of enforcement in this way. The liability of de- 
fendant on that ground formed an asset or chose in action of the fa- 
ther's estate to be reduced to possession or collected, not by his real, 
but his personal representatives. It was for them to account for in the 
settlement of the estate. If by their laches collection failed they could 
have been charged with it and held personally liable. If this was a 
proceeding in the proper cQurt, for partition, or to convert the land into 
money for purposes of settlement of distribution the equities of the 
parties could be worked out. The attempt, however, to assert and set- 
tle their equitable rights in that regard through this action is anoma- 
lous and cannot be sustained. 

Turning to the other branch of the case, it appeared at the argu- 
ment that the plaintiffs are suing to enforce the liability of defendant 
under the Act of 24th June, 1895, p - L. 237. This provides, "That in 
all cases in which real estate is now or shall be h» reafter held- by two 
or more persons as tenants in common and one or more of said" tenants 
shall have been or shall hereafter be in possession of said real estate it 
shall be lawful for any one or more of said tenants in common, not in 
possession, to sue for and recover from such tenants in possession his 
or their proportionate part of the rental twine of said real estate for the 
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time such real estate shall have been in possession as aforesaid." (The 
italics are ours). 

Whether this act authorizes the joinder of several co-tenants as 
plaintiffs in such suit is one of the matters in dispute here. If the 
case turned on that point our present impression would be in the affirm- 
ative of that question. Under the view taken of the case it is unneces- 
sary to decide the point and it is left undetermined. 

The right to sue under the statute springs from the mere fact of 
possession of the common estate by one or more to the exclusion — not 
necessarily adverse exclusion — of the other co-tenants, unaffected by 
any. other circumstance or relation of the parties. That fact alone 
constitutes the cause of action. The measure of damages, so to speak, 
is not a share of the profits or income, but "a proportionate part of its 
rental .Value." This is a marked change in the relative rights and lia- 
bilities of co-tenants as compared with their status at common law. 
The right of one tenant to maintain against his co-tenant an action for 
rents and profits at common law was limited to rents actually received 
by the one in possession in his capacity as bailiff of his co-tenant. In 
other words, the right of action was founded upon the contract of the 
parties. This was modified by the statute of 4 and 5 Anno C. 16, Chap. 
27, so as to limit the liability of the tenant in possessionto to cases 
where, as bailiff, he actually receives more than his fair share. 



Solomon v. Rogers, 13 Sup. Ct., 70. 
But. that didn't alter the general rule that in fhe absence of an 
agreement or promise to pay or acoount there was no implied obliga- 
tion of one tenant in lawful possession to account for the use and oc- 
cupation of the common property. 



Klein v. Jacobs, 68 Pa., 57. 
So far as personal use and benefits are concerned the statute of 
Anne, as construed in this state, does not apply, for it has been held 
to relate solely to rents and profits received by the tenant in possession 
from another. 

Solomon v, Rogers, supra. 
Here both, rents and profits received and personal use and occupa- 
tion are alleged as the subject matter of the suit. As to the first the 
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statement might have been sufficient, coupled. as it is with an averment 
of defendant's agency, but for the fact that instead of specifying the 
rents received or alleging reasons why that .could not be shown, the 
statement merely sets forth the rental value. 

Hence it is bad for duplicity and is not the precise as well as con- 
cise statement of the particular cause of action that has been so fre- 
quently held necessary under the practice act of 1887.. 

There is an evident confusion of two claims, the nature and character 
of which are very different. One is of common law origin sounding in 
contract ; the other is purely statuary and quite independent of con- 
tract. In one the issue is the amount of profits actually realized by an 
agent outside of his own personal use and ^enjoyment of the prop- 
erty^ in the other it is the rental value regardless of any actual in- 
coire or rents received. 

The statement is incongruous and the demurrer is sustained. 



A will executed by one under such an extraordinary belief in 
spiritualism that he follows blindly and implicitly supposed direc- 
tions of spirits in constructing the will is held, in O'Dell v. Goff 
(Mich.) 10 L.R.A. (N.S.) 989, not to be admissible to probate. 



Under a trust to ascertain and divide the net income of an estate 
at } early intervals, the estate of one dying before a division period is 
held, in Green v. Bissell (Conn.) 8 L.R.A. (N.S.) ion, not to be 
•entitled to an allotment when the period arrives. 



The assignment of the unearned part of his salary by a public 
officer is held, in McGowan v. New Orleans (La.) 8 L.R.A. (N.S.) 
1 120, to be against public policy and void. 



One attempting to ride a bicycle upon a sidewalk, even in the ab- 
sence of an ordinance prohibiting it, is held, in Fielder v. Tipton (Ala.) 
8 L.R.A. (N.S.) 1268, to take the risk of injury which he may thereby 
cause to pedestrians with whom he comes in contact. 
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In the Court of Common Pleas of Lackawanna County. No. 362. May 

Term 1902. 

RULE TO TAKE OFF NON SUIT. 

George M. Mulley, Exr., vs. Thomas Hartshorn. 

The continuity of a book account was maintained on the books by transfer- 
ring the balance at the end of each year to a new ledger. All the accounts 
save the new ledger' were destroyed by fire. On the trial the said ledger 
was offered to show what the balance was in order to charge the defen- 
dant with it 

Held: There is no authority nor line of reasoning that would make a ledger 
entry of this character evidence. 

Messrs. Vosburg & Dawson, for defendant. 

Opinion by Newcomb, A. L. J. 

December 30, 1907. 

.This action was founded upon an alleged book account for mer- 
chandise sold and delivered to the defendant. In part the sales were 
made by plaintiff's testator who died December 31, 1899. He had 
carried on for many years and to the time of his death a general store 
business. January 6, 1900, the plaintiff was granted letters testa- 
mentary arid by some arrangement between the parties interested under 
the will he continued the business as executor until the property, to- 
gether with all the accounts save one ledger, was destroyed by fire. 
That was in January, 1903. In part the claim was founded upon de- 
fendant's account during the plaintiff's management of the business. 
From first to last the continuity of tne account was maintained on the 
boeks by transferring the balance at the end of each year to a new 
ledger. The last balance was thus transferred in December, 1902. If 
there were any charges after that date they had not been posted and 
this new ledger was the only account of any kind not destroyed by the 
fire. Having proven these facts the system of bookkeeping and the 
former existence of an account with defendant in form of original 
entries from which the successive ledger accounts were made* up by 
posting, the new ledger entry of December, 1902, was offered to show 
what the balance was in ord^r to charge the defendant with it. On ob- 
jection the offer was excluded and being without other evidence the 
plaintiff suffered a compulsory non-suit. 
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Clearly the offer was not admissable under the shop book rule. 
While it makes no difference in what form the merchant's account is 
kept, whether as a ledger account or not, to be evidence under that rule 
it must contain the original entries and they must be near enough in 
point of time to be* practically contemporaneous with the transactions to 
which they refer. This is well understood. The principle underlying 
the rule is the legal conception of res gestae. 

The only question is whether the offer was within the scope of sec- 
ondary eyidence. 

The hardship under which the plaintiff labors is very appreciable. 
But no authority nor line of reasoning can be discovered that would 
make a ledger entry of this character evidence. "The question whether 
evidence is primary or Secondary has reference to the nature of the 
case in the abstract, and not to the peculiar circumstances under which 
the party, in the particular case on trial, may be placed." 
/ Green. Bv. {Lewis Ed.) Sec. 84. 

The doctrine is founded upon the experience that there are dif- 
ferent channels through which information may be traced to its source. 
The distinction between the two is only in degree of probative force. 
So the term "secondary evidence" necessarily implies something that 
in itself is recognized as legal evidence of some weight, differing only 
in strength from that which is regarded as primary evidence. Thus a 
copy of a lost shop book properly proven is admissible. So, too, in 
the absence of any written memorandum the charges may be proven 
by oral testimony. But in such instance it is the contents of the book 
that the evidence tends to prove. Nothing less than that will do where 
they are the subject matter of the cause, and the sales cannot be 
otherwise proven. No light is thrown on the question by a lumping 

and non-specific charge of "balance from old ledger," extending the 
figures. 

It is quite true that since the parties have been made competent 
witnesses questions relating to book entries stand upon a different 
footing from that on which they stood before. But that doesn't aid 
the plaintiff here for there was no independent evidence to establish the 
sales or to otherwise show the alleged indebtdness ; there was no wit- 
ness who could refer to the ledger, and tell what the transactions were 
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that resulted in that charge. Hence the status of the case was pre- 
cisely the same as it would have been at common law which never 
recognized the plaintiff's ledger as evidence of any character in his own 
behalf. 

The rule to show cause is discharged. 



The mere fact that a person in charge of children to be placed on a 
train does not buy a ticket for herself when securing theirs, and that 
she states that she is sending them to their mother, is held, in Louisville 
& N. R. Co. v. Wilson (Ky.) 8 L.R.A. (N.S.) 1020, not to be notice 
that she intends to accompany them into the train and return, so as to 
require the railroad cofnpany to give her notice before starting the 
train after she has entered it. 



A railroad company is held, in Peterson v. South & W. R. Co. 
(N.C.) 8 L.R.A. (N.S.) 1240, to owe no duty not to start its cars 
with a jerk, to one who, in accordance with a practice carried on 
without its objection, has entered a car to purchase fruit of one not 
in the employ of the railroad company. 



A telegfam stating that a certain person's check is good for. a sum 
named, sent by a bank in response to a telegraphip inquiry as to 
whether such person's check is good for that amount, is held, in First 
Nat. Bank v. Commercial Sav. Bank (Kan.) 8 L.R.A. (N.S.) 1148, 
not to import an absolute promise to pay the amount of the check, or 
constitute a contract of acceptance external to the bill. 



The right of a territory to claim priority of payment over other 
creditors of an insolvent bank in which a public officer, without any 
authority, had deposited money, checks, and drafts derived from the 
leasing of the school lands of the territory, is denied in Cherry v. Terri- 
tory (Okla.) 8 L.R.A. (N.S.) 1254, where it does not affirmatively 
appear by a preponderance of the evidence that the particular money, 
checks and drafts so deposited, or their proceeds, were turned over to 
the receiver of the bank. 
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